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THE CURRENT PARADIGM – IN-COURT TRIALS

• Evidentiary hearings and trials are live events, conducted in dedicated 
spaces to which members of the public and the press generally have 
access, at which litigants appear at the same time and participate; 
evidence, especially testimony, is presented; and decisions are publicly and 
formally pronounced. 

• Participants can observe one other as they variously testify, argue, watch, 
and listen. 

• The liveness, momentousness, and visibility of hearings and trials are all 
components of the familiar metaphors of the courtroom as stage and the 
trial as theater, which remind us that an audience­­in the courtroom gallery 
or watching at home­­is always at least notionally part of the performance 
as well.



• 1. Importance of Demeanor Evidence

• 2. Credibility Assessments in Contested Cases

• 3. Is remote testimony inherently less reliable?

• 4. Impact on the Litigant who is “not live”

• 5. Public Confidence in the Remote Hearing via Video

• 6. Confidence in the Courts – does it extend to family matters?

• 7. Judicial Steps to Minimize any Impact

• 8. Documents, Physical Evidence, Demonstrations?  How to.



Demeanor Evidence – The “key” to a trial?

• The centrality of demeanor evidence in the U.S. system is the product of a 
number of sources: textual guarantees like the Sixth Amendment's 
Confrontation Clause and the Federal Rules of Civil Procedure, the 
common­law tradition of an open courtroom and its attendant rituals, the 
folk­knowledge belief that demeanor is a reliable indicator of credibility, 
and faith in the "elusive" power of "sense impressions." 

• A similar spectrum of text­based rules, norms and rituals, beliefs about 
human behavior, and mysticism underlies much of courtroom practice. 
Courtrooms, in the words of the late legal and literary scholar Robert 
Ferguson, aim to create "'an aura,' a mystique of authenticity and 
legitimacy." 

• When proceedings are forced onto Zoom, Webex, or other virtual 
platforms, much if not all of that mystique or aura is likely to be stripped 
away.



• This preference for in­court proceedings has been intimately tied to a belief 
that personal observation is essential to the ability to evaluate demeanor, 
and to a belief in the importance of demeanor in the assessment of 
credibility and character. 

• Demeanor evidence "relies heavily on the interpretation of facial 
expression and body language."  This evidence is especially probative in 
family law cases, where there are direct conflicts in testimony.

• Access to witnesses' demeanor is viewed as an aspect of fairness to the 
parents  and as a sign of respect for their dignity: a parent deserves to be 
able to hear, see, and cross­examine the other parent and related 
witnesses. It is also an article of faith that access to demeanor helps 
decision­makers assess witnesses' credibility and thus advances the core 
value of accurate judgment, especially in family cases where the only 
witnesses may be the litigants. 



• As one defense attorney grappling with the use of surgical masks in 
the courtroom recently stated: 

•"[I]f witnesses or jurors are allowed to wear 
masks, it could obscure key nonverbal cues 
during testimony and jury selection. 'We need to 
be able to see someone's face in order to judge 
their credibility' . . . ."



Demeanor = Credibility?
• The issue of discerning truth, the overwhelming weight of social 

science research debunks the common­sense belief that demeanor is a 
reliable cue to credibility. In general, people, including judges, are 
much less accurate than they think they are when they seek to use 
witnesses' demeanor to differentiate truthful from untruthful 
testimony. 

• But the larger problem is that although most jurists and scholars 
focus on "truthfulness" or "credibility" as if they are freestanding, 
measurable traits, the use of demeanor evidence in practice is much 
broader.



DEMEANOR = BELIEVEABILITY?
• What is believable depends as well as on the assumptions and biases 

of the fact­finder who is evaluating the witness­­whether a story 
seems believable will depend on whether it resonates with the fact­
finder's experience of the world.  This factor may be especially 
accurate in family law cases if the testimony comports with the fact­
finder’s life experience.

• The Judge’s Rape Victims Study ­­ Calhoun et al., Victim Emotional 
Response: Effects on Social Reaction to Victims of Rape, 20 BRIT. J. 
SOC. PSYCHOL. 17 (1981) (more emotional rape victim deemed more 
credible); Winkel & Koppelaar, Rape Victims' Style of Self­Presentation 
and Secondary Victimization by the Environment: An Experiment, 6 J. 
INTERPERS. VIOLENCE 29 (1991)



DEMEANOR = INTENTION?
• Even though there is no evidence that remorse can be accurately 

assessed via facial expressions, jurors tend to believe they are well 
equipped to make just such an evaluation in a matter of life or death. 

• Nor are judges and the media exempt from these beliefs. 

• Indeed, studies show that judges and other fact­finders employ cues 
to complex states like remorse in an inconsistent or even contradictory 
manner, so that one judge may rely on a given behavior as indicative 
of remorse while another believes the same behavior indicates lack of 
remorse.



Remote Testimony – Does it Change?

• Witnesses in proceedings on Zoom are also likely to testify differently 
than they would in physical courtrooms for half a dozen other 
reasons, none of which bode well for judges' and jurors' construals of 
their demeanor.   How is a judge to know?

• Impact on “The Up Close and Personal” camera?

• One judge reported after conducting a summary jury trial in a civil 
matter, the attorneys conducting voir dire were surprised that the 
online view provided even more information about juror demeanor 
that they would have had in court.  "Online . . . 'you see the whole 
face, eyebrow twitches, and panel members are way more relaxed' 
sitting at home, instead of in a courtroom.”



REMOTE WITNESSES AND THE TRIER OF FACT

• The increased cognitive demands of participating in an extended Zoom 
proceeding and possibly the lesser drama in a videoconferenced as 
opposed to a physically co­present trial may reduce judges' ability to pay 
attention to whatever they take to be demeanor evidence. 

• The trier of facts ability to concentrate on a given witness or party may be 
further impaired by the simultaneous appearance on the interface of other 
participants (including themselves), offering a constant source of 
distraction, in an array that may shift, sometimes without notice, as 
persons are dropped or added. 

• This increased mental effort that judges must allocate to what they are 
doing in the virtual courtroom may itself bias their impressions of 
witnesses' and parties' demeanors – steps to avoid?



• Crucially, judges may be unaware of how these features of the 
videoconferencing medium are influencing their evaluations and 
decisions. Instead, they will intuitively think that they are perceiving 
others' facial expressions, tones of voice, and postures "as they really 
are." This is naïve realism. 

• Judges may discount or ignore the extent to which the demeanors 
that witnesses and parties are displaying are due to the situation in 
which those witnesses and parties find themselves­­not just in court 
but in court on Zoom, talking to their computer screens and aware of 
other participants only as multiple head­and­upper­torso images in 
the interface.



• If our legal culture continues to privilege physical courtrooms for the 
demeanor evidence they afford, and views virtual courts with 
suspicion until they can yield equivalent displays, it ought to be on a 
firmer basis than a mystical faith in the "elusive and incommunicable 
imponderable" nature of demeanor evidence. 

• As mentioned above, the overwhelming weight of social science 
research debunks the common­sense belief that demeanor is a 
reliable cue to credibility. 



• There is much to be learned about how virtual proceedings affect the 
presentation and interpretation of demeanor evidence. Perhaps more 
to the point, there is still a vast amount to be learned about the 
presentation and interpretation of demeanor evidence in traditional 
courtrooms. 

• For a central, largely unquestioned tenet of the common­law system, 
and one that exercises enormous influence over decisions about 
property, liberty, and even life, demeanor evidence has been resting 
on its laurels for far too long.



• Tiana Clark, a woman who recently got divorced on Zoom, wrote that what 
should have been a momentous experience seemed not fully real: 

• My virtual divorce felt dreamlike ­­ weeks later, I sometimes wonder 
whether it really happened. So much of dreaming feels like you're trying to 
grab the hem of something that dissipates right in front of you. 
Videoconferencing has the same effect, inducing an exhausting sense of 
placelessness. . . . [Despite the procedure's legal efficacy], I still felt like I 
missed something. 

• Tiana Clark, The Surreal Anticlimax of Getting Divorced over 
Videoconference, WASH. POST (June 23, 2020), 
https://www.washingtonpost.com/outlook/2020/06/23/surreal­anticlimax­
getting­divorced­over­videoconference/.



• The current pandemic squarely presents the question whether 
physical proximity in a public courtroom is a necessary condition for a 
family member or child who wishes to make their presence felt and 
communicate their stress, disappointment or pain. 

• Virtual proceedings can disinhibit as well as inhibit emotional 
expression. Though the lack of immediacy might feel less immersive 
to the unwilling participant, it might also feel less coercive. 

• We simply don't know enough yet about how the move to virtual 
platforms may affect the sorts of strong emotions that family 
members or children often express during family disputes or what 
decision­makers and others feel when hearing them. 



• As one New Zealand judge has written: "One must express some concern 
that if the court process is not seen as relevant to modern technologies and 
modern means of communication, where then will lie the respect for the 
Rule of Law?" 

• This judge also posited of "digital natives" (persons born after about 1985) 
in particular: "Their attitude towards the symbolism of the court is that the 
court is a place where the requirement to be physically present at a certain 
place for the disposal of court business may be seen as laughable, 
particularly when there are other systems that are available." 

• Courts and Covid 19: Delivering the Rule of Law in a Time of Crisis, THE IT COUNTRY JUSTICE (Mar. 26, 2020) 
https://theitcountreyjustice.wordpress.com/2020/03/26/courts­and­covid­19­delivering­the­rule­of­law­in­a­time­
of­crisis/.



FEDERAL – AND STATE ­­COURTS 
ARE JUMPING IN –

WITH BOTH FEET



Xcoal Energy & Res. v. Bluestone Energy Sales 
Corp., 2020 U.S. Dist. LEXIS 1497 (D. Del. 2020)

• While Defendants continue to raise vague and conclusory assertions that 
due process rights require the trial to be held in person, they cite no 
authority for their position, and — as Plaintiff correctly observes — courts 
are regularly determining that, in light of the ongoing pandemic, taking 
testimony remotely is sometimes the best available (and adequate) option. 
See Fed. R. Civ. P. 43(a) ("At trial, the witnesses' testimony must be taken in 
open court, . . . . [However, for] good cause in compelling circumstances 
and with appropriate safeguards, the court may permit testimony in open 
court by contemporaneous transmission from a different location.");

• The Court believes (and is every day observing) that able counsel can 
effectively examine witnesses without being in the same room, providing 
the Court the evidence it needs to make necessary factual findings, 
including credibility assessments.



“Sensitive proceedings” –
Same for Family Courts?

The Court predicts that because this case does involve 
"sensitive" and "intimate" topics, all parties—plaintiff, defendants and 
jurors alike—will be more comfortable, forthcoming and candid outside 
a massive, sterile, imposing federal courtroom. Indeed, judges who 
have conducted remote criminal proceedings note that allocution is 
typically more productive, informative and helpful because the very 
nature of Zoom technology is more intimate (their words, not mine) 
than a typical courtroom experience. In short, the sensitive subject 
matter of this litigation does not make it unsuitable for remote trial 
proceedings.

Xcoal Energy et al v. Bluestone Energy Sales, supra



Ritz Enters. v. V., 2020 Fla. Cir. LEXIS 845 
(Fla. Cir Ct. 2020)

• DOES VIDEO GIVE THE COURT  A BETTER VIEW OF A WITNESS?

• The Court has now conducted many hours of hearings using Zoom 
and has found that the credibility of witnesses can be evaluated using 
video. In fact, because the witnesses are facing the camera the Court 
can see their reactions up close and from straight on as opposed to 
the typical side view from the witness stand which pre­COVID and 
now with social distancing has been and will be from much further 
away.



2021 N.Y. Misc. LEXIS 329 (Ct. Cl. 2021)
• Under Judicial Law § 2­b(3), "[a] court of record has power to devise 

and make new process and forms of proceedings, necessary to carry 
into effect the powers and jurisdiction possessed by it." Long before 
anyone had heard the words "COVID­19" or "social distancing," trial 
courts used this authority to conduct proceedings by remote means, 
and appellate courts consistently upheld that authority.

• The pandemic has presented courts with a Hobson's Choice between 
exposing the public and bar to a deadly and highly contagious disease 
through conducting in­person trials on the one hand, and greatly 
delaying access to the courts on the other. Virtual proceedings have 
presented a way out of this dilemma, allowing the legal process to 
move forward without endangering the health of the participants.



• All courts confronted with the question during the past year have found it both 
permissible and advisable to compel a party to participate in virtual 
proceedings (see C.C., supra [contempt hearing]; Wyona Apartments LLC, 
supra [landlord­tenant trial]; Ciccone v One W. 64th St., Inc., 69 Misc. 3d 585, 132 
N.Y.S.3d 261, 2020 WL 6325719 [Sup Ct, NY Cty 2020] [evidentiary hearing]; A.S. v 
N.S., 68 Misc 3d 767, 128 N.Y.S.3d 435 [Sup Ct, NY Cty 2020] [custody trial]; see 
also Rodriguez v Montefiore Med. Ctr., 2020 N.Y. Misc. LEXIS 10798, 2020 WL 
7689633 [Sup Ct, Bx Cty Dec 23, 2020] [citing numerous cases directing that 
depositions be conducted virtually during pandemic]; Jones v Memorial Sloan 
Kettering Cancer Ctr., 186 AD3d 1851, 1852, 131 N.Y.S.3d 421 n [3d Dept. 
2020] ["We cannot help but take note that if the COVID­19 pandemic has proved 
anything, it is the usefulness (if not the preference) of conducting matters via 
video"]). As the Court put it in Wynona Apartments LLC, supra: "There can be 
little dispute that the state of the current COVID­19 pandemic sweeping the 
nation justifies conducting the instant trial by virtual means" (2020 NY Slip Op 
20309, at *4).



• Improvements in video technology now facilitate transmission of 
virtual images that are clear and closeup, and allow for sufficient 
consideration of a witness's demeanor . . . while "[c]ertain features of 
testimony useful to evaluating credibility and persuasiveness . . . can 
be lost with video technology, and the ability to observe demeanor, 
central to the fact­finding process, may be lessened", advances in 
video technology "permit[] the jury [or, in a bench trial, the Court] to 
see the live witness along with his hesitation, his doubts, his variations 
of language, his confidence or precipitancy, [and] his calmness or 
consideration"])

• See also C.C. v. A.R., 2020 NYLJ LEXIS 1623 (Sup. Ct. Kings Cty
2020)(Sunshine, J.)(handling virtual contempt trial) 



• Judiciary Law 2-b(3) provides inherent power and broad discretion to 
Courts to employ innovative procedures where necessary “to carry 
into effect the powers and jurisdiction possessed by it.”

• Some notes from the JI
• All Motions In Limine should be made to the Court at least seven (7) to ten (10) days 

prior to commencement. 

• Pre­trial witnesses and exhibits – pre­marking?  Needed? Upload to NYSCEF.  NYSCEF 
Number is better?

• Display actual backgrounds on screens – no virtual backgrounds

• Use of the raised hand for objections?  Use voice instead.

• Use of break –out Rooms ? 



• Physical exhibits – exhibits and obejctions electronically submitted at least 48 
hours beforehand

• Use of the lobby for sequestration?

• No recording by any party.  

• No cell phone testimony: must be from a computer unless Court authorizes.

• Restrict hand/facial gestures or comments.  No review of documents without 
admission. No cell phone videos.

• Disclosure of all parties in the rooms.

• Sidebars in breakout rooms?

• See materials for possible stipulated bench trial order.
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