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Synopsis

Action was brought challenging constitutionality of
Massachusetts statute regulating the access of minors to
abortions. On remand from United States Supreme Court,
the district court certified questions for the Massachusetts
Supreme Judicial Court. Upon receiving a response, the
United States District Court for the District of Massachusetts,
450 F.Supp. 997, declared the statute unconstitutional. The
Supreme Court, in separate opinions by Mr. Justice Powell
and Mr. Justice Stevens, held that Massachusetts statute
requiring pregnant minor seeking an abortion to obtain the
consent of her parents or to obtain judicial approval following
notification to her parents unconstitutionally burdened the

right of the pregnant minor to seek an abortion.
Affirmed.

Mr. Chief Justice Burger, Mr. Justice Stewart, and Mr. Justice
Rehnquist joined in the opinion of Mr. Justice Powell.

Mr. Justice Brennan, Mr. Justice Marshall, and Mr. Justice
Blackmun joined in the opinion of Mr. Justice Stevens
concurring in the judgment.

Mr. Justice Rehnquist filed a concurring opinion.

Mr. Justice White filed a dissenting opinion.

*%3037 %622 Syllabus

A Massachusetts statute requires parental consent before an
abortion can be performed on an unmarried woman under
the age of 18. If one or both parents refuse such consent,
however, the abortion may be obtained by order of a judge of
the superior court “for good cause shown.” In appellees' class
action challenging the constitutionality of the statute, a three-
judge District Court held it unconstitutional. Subsequently,
this Court vacated the District Court's judgment, Bellotti
v. Baird, 428 U.S. 132, 96 S.Ct. 2857, 49 L.Ed.2d 844,
holding that the District Court should have abstained
and certified to the Massachusetts Supreme Judicial Court
appropriate questions concerning the meaning of the statute.
On remand, the District Court certified several questions to
the Supreme Judicial Court. Among the questions certified
was whether the statute permits any minors—mature or
immature—to obtain judicial consent to an abortion without
any parental consultation whatsoever. The Supreme Judicial
Court answered that, in general, it does not; that consent
must be obtained for every nonemergency abortion unless
no parent is available; and that an available parent must be
given notice of any judicial proceedings brought by a minor to
obtain consent for an abortion. Another question certified was
whether, if the superior court finds that the minor is capable
of making, and has, in fact, made and adhered to, an informed
and reasonable decision to have an abortion, the court may
refuse its consent on a finding that a parent's, or its own,
contrary decision is a better one. The Supreme Judicial Court
answered in the affirmative. Following the Supreme Judicial
Court's judgment, the District Court again declared the statute
unconstitutional and enjoined its enforcement.

Held: The judgment is affirmed. Pp. 3043-3052; 3053-3055.
D.C., 450 F.Supp. 997, affirmed.

Mr. Justice POWELL, joined by Mr. Chief Justice BURGER,
Mr. Justice STEWART, and Mr. Justice REHNQUIST,
concluded that:

1. There are three reasons justifying the conclusion that the
constitutional *623 rights of children cannot be equated
with those of **3038 adults: the peculiar vulnerability
of children; their inability to make critical decisions in an
informed, mature manner; and the importance of the guiding
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role of parents in the upbringing of their children. Pp. 3043—
3046.

2. The abortion decision differs in important ways from other
decisions facing minors, and the State is required to act
with particular sensitivity when it legislates to foster parental
involvement in this matter. Pp. 3046-3047.

3. If a State decides to require a pregnant minor to obtain
one or both parents' consent to an abortion, it also must
provide an alternative procedure whereby authorization for
the abortion can be obtained. A pregnant minor is entitled in
such a proceeding to show either that she is mature enough
and well enough informed to make her abortion decision,
in consultation with her physician, independently of her
parents' wishes, or that even if she is not able to make
this decision independently, the desired abortion would be
in her best interests. Such a procedure must ensure that the
provision requiring parental consent does not in fact amount
to an impermissible “absolute, and possibly arbitrary, veto.”
Planned Parenthood of Central Missouri v. Danforth, 428
U.S. 52, 74,96 S.Ct. 2831, 2843, 49 L.Ed.2d 788. Pp. 3047—
3049.

4. The Massachusetts statute, as authoritatively interpreted by
the Supreme Judicial Court, unduly burdens the right to seek
an abortion. The statute falls short of constitutional standards
in two respects. First, it permits judicial authorization for
an abortion to be withheld from a minor who is found
by the superior court to be mature and fully competent to
make this decision independently. Second, it requires parental
consultation or notification of every instance, whether or not
in the pregnant minor's best interests, without affording her an
opportunity to receive an independent judicial determination
that she is mature enough to consent or that an abortion would
be in her best interests. Pp. 3049-3052.

Mr. Justice STEVENS, joined by Mr. Justice BRENNAN,
Mr. Justice MARSHALL, and Mr. Justice BLACKMUN,
concluded that the Massachusetts statute is unconstitutional
because under the statute, as written and as construed by the
Massachusetts Supreme Judicial Court, no minor, no matter
how mature and capable of informed decisionmaking, may
receive an abortion without the consent of either both parents
or a superior court judge, thus making the minor's abortion
decision subject in every instance to an absolute third-party
veto. Planned Parenthood of Central Missouri v. Danforth,
428 U.S. 52,96 S.Ct. 2831, 49 L.Ed.2d 788, controlling. Pp.
3038-3040.

Attorneys and Law Firms

*624 Garrick F. Cole, Boston, Mass., for appellants in No.
78-329, by Brian A. Riley, Boston, Mass., for appellant in
No. 78-330.

Joseph J. Balliro and John H. Henn, Boston, Mass., for
appellees in both cases.

Opinion

Mr. Justice POWELL announced the judgment of the Court
and delivered an opinion, in which THE CHIEF JUSTICE,
Mr. Justice STEWART, and Mr. Justice REHNQUIST joined.

These appeals present a challenge to the constitutionality of
a state statute regulating the access of minors to abortions.
They require us to continue the inquiry we began in Planned
Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 96
S.Ct. 2831, 49 L.Ed.2d 788 (1976), and Bellotti v. Baird, 428
U.S. 132,96 S.Ct. 2857, 49 L.Ed.2d 844 (1976).

*625 1

A

On August 2, 1974, the Legislature of the Commonwealth
of Massachusetts passed, over the Governor's veto, an Act
pertaining to abortions performed within the State. 1974
Mass. Acts, ch. 706. According to its title, the statute was
intended to regulate abortions “within present constitutional
limits.” Shortly before the Act was to go **3039 into
effect, the class action from which these appeals arise

was commenced in the District Court' to enjoin, as
unconstitutional, the provision of the Act now codified as

Mass.Gen.Laws Ann., ch. 112, § 12S (West Supp.1979). 2

Section 128 provides in part:

“If the mother is less than eighteen years of age and has not
married, the consent of both the mother and her parents [to an
abortion to be performed on the mother] is required. If one or
both of the mother's parents refuse such consent, consent may
be obtained by order of a judge of the superior court for good
cause shown, after such hearing as he deems necessary. Such
a hearing will not require the appointment of a guardian for
the mother. If one of the parents has died or has deserted his
or her family, consent by the remaining parent is sufficient. If
both parents have died or have deserted their family, consent
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of the mother's guardian or other *626 person having duties
similar to a guardian, or any person who had assumed the care
and custody of the mother is sufficient. The commissioner of
public health shall prescribe a written form for such consent.
Such form shall be signed by the proper person or persons
and given to the physician performing the abortion who shall
maintain it in his permanent files.”

Physicians performing abortions in the absence of the consent
required by § 12S are subject to injunctions and criminal
penalties. See Mass.Gen.Laws Ann., ch. 112, §§ 12Q, 12T,
and 12U (West Supp.1979).

A three-judge District Court was convened to hear the
case pursuant to 28 U.S.C. § 2281 (1970 ed.), repealed by

Pub.L. 94-381, § 1, 90 Stat. 1119.% Plaintiffs in the suit,
appellees in both the cases before us now, were William Baird;
Parents Aid Society, Inc. (Parents Aid), of which Baird is
founder and director; Gerald Zupnick, M. D., who regularly
performs abortions at the Parents Aid clinic; and an unmarried
minor, identified by the pseudonym “Mary Moe,” who, at
the commencement of the suit, was pregnant, residing at
home with her parents, and desirous of obtaining an abortion

without informing them. 4

Mary Moe was permitted to represent the “class of unmarried
minors in Massachusetts who have adequate capacity to give a
valid and informed consent [to abortion], and who do not wish
to involve their parents.” Baird v. Bellotti, 393 F.Supp. 847,
850 (Mass.1975) (Baird). Initially there was some confusion
whether the rights of minors who wish abortions without
parental involvement but who lack “adequate capacity” to
give such consent also could be adjudicated in *627 the suit.
The District Court ultimately determined that Dr. Zupnick
was entitled to assert the rights of these minors. See Baird v.

Bellotti, 450 F.Supp. 997, 1001, and n. 6 (Mass.1978). 3

*%3040 Planned Parenthood League of Massachusetts and
Crittenton Hastings House & Clinic, both organizations
that provide counseling to pregnant adolescents, and Phillip

Stubblefield, M. D. (intervenors), 6 appeared as amici curiae
on behalf of the plaintiffs. The District Court “accepted [this
group] in a status something more than amici because of
reservations about the adequacy of plaintiffs' representation
[of the plaintiff classes in the suit].” /d., at 999 n. 3.

Defendants in the suit, appellants here in No. 78-329, were
the Attorney General of Massachusetts and the District
Attorneys of all counties in the State. Jane Hunerwadel was

permitted to intervene as a defendant and representative of
the class of Massachusetts parents having unmarried minor
daughters who then were, or might become, pregnant. She and

the class she represents are appellants in No. 78-330. 7

Following three days of testimony, the District Court issued
an opinion invalidating § 12S. Baird I, supra. The court
rejected appellees' argument that all minors capable of
becoming pregnant also are capable of giving informed
consent *628 to an abortion, or that it always is in the best
interests of a minor who desires an abortion to have one.
See 393 F.Supp., at 854. But the court was convinced that “a
substantial number of females under the age of 18 are capable
of forming a valid consent,” id., at 855, and “that a significant
number of [these] are unwilling to tell their parents.” /d., at
853.

In its analysis of the relevant constitutional principles, the
court stated that “there can be no doubt but that a female's
constitutional right to an abortion in the first trimester does
not depend upon her calendar age.” /Id., at 855-856. The
court found no justification for the parental consent limitation
placed on that right by § 12S, since it concluded that the
statute was “cast not in terms of protecting the minor, . . . but
in recognizing independent rights of parents.” /d., at 856. The
“independent” parental rights protected by § 128, as the court
understood them, were wholly distinct from the best interests

of the minor. 8

B

Appellants sought review in this Court, and we noted
probable jurisdiction. Bellotti v. Baird, 423 U.S. 982, 96
S.Ct. 390, 46 L.Ed.2d 301 (1975). After briefing and oral
argument, it became apparent that § 12S was susceptible
of a construction that “would avoid or substantially modify
the federal constitutional challenge to the statute.” Bellotti v.
Baird, 428 U.S. 132, 148, 96 S.Ct. 2857, 2866, 49 L.Ed.2d
844 (1976) (Bellotti ). We therefore vacated the judgment of
the District Court, concluding that it should have abstained
and certified to the Supreme Judicial Court of Massachusetts
appropriate questions concerning the meaning of § 12S,
pursuant to existing *629 procedure in that State. See
Mass.Sup.Jud.Ct. Rule 3:21.

On remand, the District Court certified nine questions to the

Supreme Judicial Court. % These were answered in an *630
opinion **3041 styled Baird v. Attorney General, 371 Mass.
741,360 N.E.2d 288 (1977) ( Attorney General ). Among the
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Bellotti v. Baird, 443 U.S. 622 (1979)
99 S.Ct. 3035, 61 L.Ed.2d 797

more important aspects of § 128, as authoritatively construed
by the Supreme Judicial Court, are the following:

1. In deciding whether to grant consent to their daughter's
abortion, parents are required by § 12S to consider exclusively
what will serve her best interests. See id., at 746747, 360
N.E.2d, at 292-293.

2. The provision in § 128 that judicial consent for an abortion
shall be granted, parental objections notwithstanding, “for
good cause shown” means that such consent shall be granted
if found to be in the minor's best interests. The judge “must
disregard all parental objections, and other considerations,
which are not based exclusively” on that standard. /d., at 748,
360 N.E.2d, at 293.

3. Even if the judge in a § 12S proceeding finds “that the
minor is capable of making, and has made, an informed
and reasonable decision to have an abortion,” he is entitled
to withhold consent “in circumstances where he determines
that the best interests of the minor will not be served by an
abortion.” /bid., 360 N.E.2d, at 293.

4. As a general rule, a minor who desires an abortion may
not obtain judicial consent without first seeking both parents'
consent. Exceptions to the rule exist when a parent is not

1733

available or when the need for the abortion constitutes “ ‘an

emergency requiring immediate action.” ” 10 1d., at 750, 360
N.E.2d, at 294. Unless a parent is not available, he must be
notified of any judicial proceedings brought under § 12S. /d.,
at 755-756, 360 N.E.2d, at 297.

*631 5. The resolution of § 12S cases and any appeals
that follow can be expected to be prompt. The name of
the minor and her parents may be held in confidence. If
need be, the Supreme Judicial Court and the superior courts
can promulgate rules or issue orders to ensure that such
proceedings are handled expeditiously. /d., at 756-758, 360
N.E.2d, at 297-298.

6. Massachusetts Gen.Laws Ann., ch. 112, § 12F (West
Supp.1979), which provides, inter alia, that certain classes of
minors may consent to most kinds of medical care without
parental approval, does not apply to abortions, except as to
minors who *%3042 are married, widowed, or divorced. See
371 Mass., at 758-762, 360 N.E.2d, at 298-300. Nor does the
State's common-law “mature minor rule” create an exception
to § 128. Id., at 749-750, 360 N.E.2d, at 294. See n. 27,infra.

C

Following the judgment of the Supreme Judicial Court,
appellees returned to the District Court and obtained a stay of
the enforcement of § 12S until its constitutionality could be
determined. Baird v. Bellotti, 428 F.Supp. 854 (Mass.1977)
(Baird II). After permitting discovery by both sides, holding
a pretrial conference, and conducting further hearings, the
District Court again declared § 12S unconstitutional and
enjoined its enforcement. Baird v. Bellotti, 450 F.Supp.
997 (Mass.1978) (Baird III ). The court identified three
particular aspects of the statute which, in its view, rendered
it unconstitutional.

First, as construed by the Supreme Judicial Court, § 12S
requires parental notice in virtually every case where the
parent is available. The court believed that the evidence
warranted a finding “that many, perhaps a large majority
of 17-year olds are capable of informed consent, as are a
not insubstantial number of 16-year olds, and some even
younger.” Id., at 1001. In addition, the court concluded that it
would not be in *632 the best interests of some “immature”
minors—those incapable of giving informed consent—even
to inform their parents of their intended abortions. Although
the court declined to decide whether the burden of requiring
a minor to take her parents to court was, per se, an
impermissible burden on her right to seek an abortion, it
concluded that Massachusetts could not constitutionally insist
that parental permission be sought or notice given “in those
cases where a court, if given free rein, would find that it was
to the minor's best interests that one or both of her parents not
be informed . . ..” Id., at 1002.

Second, the District Court held that § 12S was defective
in permitting a judge to veto the abortion decision of a
minor found to be capable of giving informed consent. The
court reasoned that upon a finding of maturity and informed
consent, the State no longer was entitled to impose legal
restrictions upon this decision. /d., at 1003. Given such
a finding, the court could see “no reasonable basis” for
distinguishing between a minor and an adult, and it therefore
concluded that § 12S was not only “an undue burden in
the due process sense, [but] a discriminatory denial of equal
protection [as well].” Id., at 1004.

Finally, the court decided that § 12S suffered from what it
termed “formal overbreadth,” ibid., because the statute failed
explicitly to inform parents that they must consider only the
minor's best interests in deciding whether to grant consent.


https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_292 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_292 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_293 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_293 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_293 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_294 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_294 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_297 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_297 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_297 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_297 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12F&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_298&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_298 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977109351&pubNum=578&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_578_294&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink)#co_pp_sp_578_294 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977106106&pubNum=345&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978121977&pubNum=345&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978121977&pubNum=345&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978121977&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978121977&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978121977&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978121977&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST112S12S&originatingDoc=I72eb733f9c9a11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.DocLink) 

Bellotti v. Baird, 443 U.S. 622 (1979)
99 S.Ct. 3035, 61 L.Ed.2d 797

The court believed that, despite the Supreme Judicial Court's
construction of § 12S, parents naturally would infer from
the statute that they were entitled to withhold consent for
other, impermissible reasons. This was thought to create a
“chilling effect” by enhancing the possibility that parental
consent would be denied wrongfully and that the minor would
have to proceed in court.

Having identified these flaws in § 128, the District Court
considered whether it should engage in “judicial repair.” /d.,
at 1005. It declined either to sever the statute or to give *633
it a construction different from that set out by the Supreme
Judicial Court, as that tribunal arguably had invited it to do.
See Attorney General, 371 Mass., at 745-746, 360 N.E.2d,
at 292. The District Court therefore adhered to its previous
position, declaring § 12S unconstitutional and permanently

enjoining its enforcement. || #%3043 Appellants sought
review in this Court a second time, and we again noted
probable jurisdiction. 439 U.S. 925, 99 S.Ct. 307, 58 L.Ed.2d
317 (1978).

11

A child, merely on account of his minority, is not beyond
the protection of the Constitution. As the Court said in /n re
Gault, 387 U.S. 1, 13, 87 S.Ct. 1428, 1436, 18 L.Ed.2d 527
(1967), “whatever may be their precise impact, neither the
Fourteenth Amendment nor the Bill of Rights is for adults

alone.” !> This observation, of course, is but the beginning
of the analysis. The Court long has recognized that the status
of minors under the law is unique in many respects. As
Mr. Justice Frankfurter aptly put it: “[C]hildren have a very
special place in life which law should reflect. Legal theories
and their phrasing in other cases readily lead to fallacious
reasoning if uncritically transferred to determination *634
of'a State's duty towards children.” May v. Anderson, 345 U.S.
528,536,73 S.Ct. 840, 844,97 L.Ed. 1221 (1953) (concurring
opinion). The unique role in our society of the family, the
institution by which “we inculcate and pass down many
of our most cherished values, moral and cultural,” Moore
v. East Cleveland, 431 U.S. 494, 503-504, 97 S.Ct. 1932,
1938, 52 L.Ed.2d 531 (1977) (plurality opinion), requires
that constitutional principles be applied with sensitivity and
flexibility to the special needs of parents and children. We
have recognized three reasons justifying the conclusion that
the constitutional rights of children cannot be equated with
those of adults: the peculiar vulnerability of children; their
inability to make critical decisions in an informed, mature

manner; and the importance of the parental role in child
rearing.

A

The Court's concern for the vulnerability of children is
demonstrated in its decisions dealing with minors' claims
to constitutional protection against deprivations of liberty
or property interests by the State. With respect to many of
these claims, we have concluded that the child's right is
virtually coextensive with that of an adult. For example, the
Court has held that the Fourteenth Amendment's guarantee
against the deprivation of liberty without due process of law
is applicable to children in juvenile delinquency proceedings.
In re Gault, supra. In particular, minors involved in such
proceedings are entitled to adequate notice, the assistance of
counsel, and the opportunity to confront their accusers. They
can be found guilty only upon proof beyond a reasonable
doubt, and they may assert the privilege against compulsory
self-incrimination. /n re Winship, 397 U.S. 358, 90 S.Ct.
1068, 25 L.Ed.2d 368 (1970); In re Gault, supra. See also
Ingraham v. Wright, 430 U.S. 651, 674, 97 S.Ct. 1401,
1414, 51 L.Ed.2d 711 (1977) (corporal punishment of school-
children implicates constitutionally protected liberty interest);
cf. Breed v. Jones, 421 U.S. 519, 95 S.Ct. 1779, 44 L.Ed.2d
346 (1975) (Double Jeopardy Clause prohibits prosecuting
juvenile as an adult after an adjudicatory finding in juvenile
court that he had violated a criminal statute). *635 Similarly,
in Goss v. Lopez, 419 U.S. 565, 95 S.Ct. 729, 42 L.Ed.2d 725
(1975), the Court held that children may not be deprived of
certain property interests without due process.

These rulings have not been made on the uncritical
assumption that the constitutional rights of children are
indistinguishable **3044 from those of adults. Indeed,
our acceptance of juvenile courts distinct from the adult
criminal justice system assumes that juvenile offenders
constitutionally may be treated differently from adults. In
order to preserve this separate avenue for dealing with minors,
the Court has said that hearings in juvenile delinquency cases
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need not necessarily “ ‘conform with all of the requirements
of a criminal trial or even of the usual administrative hearing.’
” In re Gault, supra, 387 U.S., at 30, 87 S.Ct., at 1445,
quoting Kent v. United States, 383 U.S. 541, 562, 86 S.Ct.
1045, 1057, 16 L.Ed.2d 84 (1966). Thus, juveniles are
not constitutionally entitled to trial by jury in delinquency
adjudications. McKeiver v. Pennsylvania, 403 U.S. 528, 91
S.Ct. 1976, 29 L.Ed.2d 647 (1971). Viewed together, our

cases show that although children generally are protected
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Bellotti v. Baird, 443 U.S. 622 (1979)
99 S.Ct. 3035, 61 L.Ed.2d 797

by the same constitutional guarantees against governmental
deprivations as are adults, the State is entitled to adjust its
legal system to account for children's vulnerability and their
needs for “concern, . . . sympathy, and . . . paternal attention.”
Id., at 550, 91 S.Ct., at 1989 (plurality opinion).

B

Second, the Court has held that the States validly may limit the
freedom of children to choose for themselves in the making
of important, affirmative choices with potentially serious
consequences. These rulings have been grounded in the
recognition that, during the formative years of childhood and
adolescence, minors often lack the experience, perspective,

and judgment to recognize and avoid choices that could be
13

detrimental to them.
*636 Ginsberg v. New York, 390 U.S. 629, 88 S.Ct. 1274,
20 L.Ed.2d 195 (1968), illustrates well the Court's concern
over the inability of children to make mature choices, as
the First Amendment rights involved are clear examples of
constitutionally protected freedoms of choice. At issue was
a criminal conviction for selling sexually oriented magazines
to a minor under the age of 17 in violation of a New York
state law. It was conceded that the conviction could not
have stood under the First Amendment if based upon a
sale of the same material to an adult. /d., at 634, 88 S.Ct.
1277. Notwithstanding the importance the Court always has
attached to First Amendment rights, it concluded that “even
where there is an invasion of protected freedoms ‘the power
of the state to control the conduct of children reaches beyond
the scope of its authority over adults . . .,” ” id., at 638, 88
S.Ct., at 1280, quoting Prince v. Massachusetts, 321 U.S. 158,

170, 64 S.Ct. 438, 444, 88 L.Ed. 645 (1944). 14 The Court
was convinced that the New York Legislature rationally could
conclude that the sale to children of the magazines in question
presented a danger against which they should be guarded.
Ginsberg, supra,at 641,88 S.Ct., at 1281. It therefore rejected

the *637 argument that the **3045 New York law violated

the constitutional rights of minors. 15

C

Third, the guiding role of parents in the upbringing of
their children justifies limitations on the freedoms of
minors. The State commonly protects its youth from adverse
governmental action and from their own immaturity by

requiring parental consent to or involvement in important

decisions by minors. 16 But an additional and more important
justification for state deference to parental control over
children is that “[t]he child is not the mere creature of the state;
those who nurture him and direct his destiny have the right,
coupled with the high duty, to recognize and prepare him for
additional obligations.” Pierce v. Society of Sisters, 268 U.S.
510, 535,45 S.Ct. 571, 573, 69 L.Ed. 1070 (1925). “The duty
to prepare the child for ‘additional obligations'... *638 must
be read to include the inculcation of moral standards, religious
beliefs, and elements of good citizenship.” Wisconsin v.
Yoder, 406 U.S. 205, 233, 92 S.Ct. 1526, 1542, 32 L.Ed.2d
15 (1972). This affirmative process of teaching, guiding, and
inspiring by precept and example is essential to the growth of
young people into mature, socially responsible citizens.

We have believed in this country that this process, in
large part, is beyond the competence of impersonal political
institutions. Indeed, affirmative sponsorship of particular
ethical, religious, or political beliefs is something we expect
the State not to attempt in a society constitutionally committed
to the ideal of individual liberty and freedom of choice. Thus,
“[i]t is cardinal with us that the custody, care and nurture of
the child reside first in the parents, whose primary function
and freedom include preparation for obligations the state can
neither supply nor hinder.” Prince v. Massachusetts, supra,
321 U.S., at 166, 64 S.Ct., at 442 (emphasis added).

Unquestionably, there are many competing theories about
the most effective way for parents to fulfill their central
role in assisting their children on the way to responsible
adulthood. While we do not pretend any special wisdom
on this subject, we cannot ignore that central to many of
these theories, and deeply rooted in our Nation's history
and tradition, is the belief that the parental role implies a
substantial measure of authority over one's children. Indeed,
“constitutional interpretation has consistently recognized that
the parents' claim to authority in their own household to direct
the rearing of their children is basic in the structure of our
society.” Ginsberg v. New York, supra, 390 U.S., at 639, 88
S.Ct., at 1280.

Properly understood, then, the tradition of parental authority
is not inconsistent **3046 with our tradition of individual
liberty; rather, the former is one of the basic presuppositions
of the latter. Legal restrictions on minors, especially those
supportive of the parental role, may be important to the
child's chances for the full growth and maturity that make
eventual *639 participation in a free society meaningful and

rewarding. 17 Under the Constitution, the State can “properly
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Bellotti v. Baird, 443 U.S. 622 (1979)
99 S.Ct. 3035, 61 L.Ed.2d 797

conclude that parents and others, teachers for example, who
have [the] primary responsibility for children's well-being are
entitled to the support of laws designed to aid discharge of
that responsibility.” Ginsberg v. New York, 390 U.S., at 639,

88 S.Ct., at 1280. 8

III

With these principles in mind, we consider the specific
constitutional questions presented by these appeals. In § 128,
Massachusetts has attempted to reconcile the constitutional
right of a woman, in consultation with her physician, to
choose to terminate her pregnancy as established by Roe v.
Wade, 410 U.S. 113,93 S.Ct. 705,35 L.Ed.2d 147 (1973), and
Doe v. Bolton, 410 U.S. 179, 93 S.Ct. 739, 35 L.Ed.2d 201
(1973), with the special interest of the State in encouraging
an unmarried pregnant minor to seek the advice of her parents
in making the important decision whether or not to bear a
child. As noted above, § 12S was before us in Bellotti I, 428
U.S. 132, 96 S.Ct. 2857, 49 L.Ed.2d 844 (1976), where we
remanded the case for interpretation of its provisions by the
Supreme Judicial Court of Massachusetts. We previously had
held in Planned Parenthood of Central Missouri v. Danforth,
428 U.S. 52, 96 S.Ct. 2831, 49 L.Ed.2d 788 (1976), that a
State could not lawfully authorize an absolute parental veto
over the decision of a minor to terminate her pregnancy. /d., at
74,96 S.Ct.,at 2843.In *640 Bellotti, supra, we recognized
that § 12S could be read as “fundamentally different from a
statute that creates a ‘parental veto,” ” 428 U.S., at 145, 96
S.Ct., at 2865, thus “avoid[ing] or substantially modify[ing]
the federal constitutional challenge to the statute.” /d., at
148, 96 S.Ct., at 2866. The question before us—in light of
what we have said in the prior cases—is whether § 128,
as authoritatively interpreted by the Supreme Judicial Court,
provides for parental notice and consent in a manner that does
not unduly burden the right to seek an abortion. See id., at
147, 96 S.Ct., at 2866.

Appellees and intervenors contend that even as interpreted
by the Supreme Judicial Court of Massachusetts, § 12S does
unduly burden this right. They suggest, for example, that
the mere requirement of parental notice constitutes such a
burden. As stated in Part II above, however, parental notice
and consent are qualifications that typically may be imposed
by the State on a minor's right to make important decisions. As
immature minors often lack the ability to make fully informed
choices that take account of both immediate and long-range
consequences, a State reasonably may determine that parental
consultation often is desirable and in the best interest of the

minor. ' Tt may further determine, as a **3047 general

proposition, that such consultation is particularly desirable
with respect to the abortion decision—one that for some

people raises profound moral and religious concerns. 20" As
Mr. Justice STEWART wrote in concurrence in Planned
Parenthood of Central Missouri v. Danforth, supra, at 91, 96
S.Ct., at 2851:

“There can be little doubt that the State furthers a
constitutionally permissible end by encouraging an unmarried
*641 pregnant minor to seek the help and advice of her
parents in making the very important decision whether or
not to bear a child. That is a grave decision, and a girl of
tender years, under emotional stress, may be ill-equipped
to make it without mature advice and emotional support.
It seems unlikely that she will obtain adequate counsel
and support from the attending physician at an abortion
clinic, where abortions for pregnant minors frequently take

place.” (Footnote omitted.) 21

*642 But we are concerned here with a constitutional right
to seek an abortion. The abortion decision differs in important
ways from other decisions that may be made during minority.
The need to preserve the constitutional right and the unique
nature of the abortion decision, especially when made by a
minor, require a State to act with particular sensitivity when
it legislates to foster parental involvement in this matter.

A

The pregnant minor's options are much different from those
facing a minor in other situations, such as deciding whether
to marry. A minor not permitted to marry before the age of
majority is required simply to postpone her decision. She
and her intended spouse may preserve the opportunity for
later marriage should they continue to desire it. A pregnant
adolescent, however, cannot preserve for long the possibility
of aborting, which effectively expires in a matter of weeks
from the onset of pregnancy.

Moreover, the potentially severe detriment facing a pregnant
**3048 Wade, 410 U.S., at 153,
93 S.Ct, at 726, is not mitigated by her minority.

woman, see Roe V.

Indeed, considering her probable education, employment
skills, financial resources, and emotional maturity, unwanted
motherhood may be exceptionally burdensome for a minor.
In addition, the fact of having a child brings with it adult
legal responsibility, for parenthood, like attainment of the
age of majority, is one of the traditional criteria for the
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99 S.Ct. 3035, 61 L.Ed.2d 797

termination of the legal disabilities of minority. In sum, there
are few situations in which denying a minor the right to make
an important decision will have consequences so grave and
indelible.

Yet, an abortion may not be the best choice for the minor.
The circumstances in which this issue arises will vary widely.
In a given case, alternatives to abortion, such as marriage to
the father of the child, arranging for its adoption, or assuming
the responsibilities of motherhood with the assured support
of *643 family, may be feasible and relevant to the minor's
best interests. Nonetheless, the abortion decision is one that
simply cannot be postponed, or it will be made by default with
far-reaching consequences.

For these reasons, as we held in Planned Parenthood of

Central Missouri v. Danforth, 428 U.S., at 74, 96 S.Ct., at
2843, “the State may not impose a blanket provision . . .
requiring the consent of a parent or person in loco parentis
as a condition for abortion of an unmarried minor during the
first 12 weeks of her pregnancy.” Although, as stated in Part
11, supra, such deference to parents may be permissible with
respect to other choices facing a minor, the unique nature and
consequences of the abortion decision make it inappropriate
“to give a third party an absolute, and possibly arbitrary,
veto over the decision of the physician and his patient to
terminate the patient's pregnancy, regardless of the reason for
withholding the consent.” 428 U.S., at 74, 96 S.Ct., at 2843.
We therefore conclude that if the State decides to require
a pregnant minor to obtain one or both parents' consent to

an abortion, it also must provide an alternative procedure 2

whereby authorization for the abortion can be obtained.

A pregnant minor is entitled in such a proceeding to show
either: (1) that she is mature enough and well enough
informed to make her abortion decision, in consultation with

her physician, independently of her parents' wishes; 2 or

*644 2) that even if she is not able to make this decision
independently, the desired abortion would be in her best
interests. The proceeding in which this showing is made must
assure that a resolution of the issue, and any appeals that
may follow, will be completed with anonymity and sufficient
expedition to provide an effective opportunity for an abortion
to be obtained. In sum, the procedure must ensure that the
provision requiring parental consent does not in fact amount
to the “absolute, and possibly arbitrary, veto” that was found
impermissible in Danforth. Ibid.

B

It is against these requirements that § 12S must be tested. We
observe **3049 initially that as authoritatively construed
by the highest court of the State, the statute satisfies some
of the concerns that require special treatment of a minor's
abortion decision. It provides that if parental consent is
refused, authorization may be “obtained by order of a judge of
the superior court for good cause shown, after such hearing as
he deems necessary.” A superior court judge presiding over a
§ 128 proceeding “must disregard all parental objections, and
other considerations, which are not based exclusively on what

would serve the minor's best interests.” > *645 Attorney
General, 371 Mass., at 748,360 N.E.2d, at 293. The Supreme
Judicial Court also stated: “Prompt resolution of a [§ 12S]
proceeding may be expected. . . . The proceeding need not
be brought in the minor's name and steps may be taken, by
impoundment or otherwise, to preserve confidentiality as to
the minor and her parents. . . . [W]e believe that an early
hearing and decision on appeal from a judgment of a Superior
Court judge may also be achieved.” Id., at 757-758, 360
N.E.2d, at 298. The court added that if these expectations
were not met, either the superior court, in the exercise of
its rulemaking power, or the Supreme Judicial Court would
be willing to eliminate any undue burdens by rule or order.

Ihid. >

Despite these safeguards, which avoid much of what
was objectionable in the statute successfully challenged in
Danforth, § 12S falls short of constitutional standards in
certain respects. We now consider these.

%646 (1)

Among the questions certified to the Supreme Judicial Court
was whether § 12S permits any minors—mature or immature
—to obtain judicial consent to an abortion without any
parental consultation whatsoever. See n. 9, supra. The state
court answered that, in general, it does not. “[T]he consent
required by [§ 12S must] be obtained for every nonemergency
abortion where the mother is less than eighteen years of
age and unmarried.” Attorney General, supra, at 750, 360
N.E.2d, at 294. The text of § 12S itself states an exception
to this rule, making consent unnecessary from any parent

who has “died or has deserted his or her family.” %6 The
Supreme Judicial Court construed the statute as containing an
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additional exception: Consent **3050 need not be obtained
“where no parent (or statutory substitute) is available.” Ibid.
The court also ruled that an available parent must be given
notice of any judicial proceedings brought by a minor to

obtain consent for an abortion. 2’ Id.,at 755-756,360 N.E.2d,
at 297.

*647 We think that, construed in this manner, § 12S would
impose an undue burden upon the exercise by minors of the
right to seek an abortion. As the District Court recognized,
“there are parents who would obstruct, and perhaps altogether
prevent, the minor's right to go to court.” Baird III, 450
F.Supp., at 1001. There is no reason to believe that this would
be so in the majority of cases where consent is withheld. But
many parents hold strong views on the subject of abortion, and
young pregnant minors, especially those living at home, are
particularly vulnerable to their parents' efforts to obstruct both
an abortion and their access to court. It would be unrealistic,
therefore, to assume that the mere existence of a legal right to
seek relief in superior court provides an effective avenue of
relief for some of those who need it the most.

We conclude, therefore, that under state regulation such as
that undertaken by Massachusetts, every minor must have
the opportunity—if she so desires—to go directly to a court
without first consulting or notifying her parents. If she
satisfies the court that she is mature and well enough informed
to make intelligently the abortion decision on her own, the
court must authorize her to act without parental consultation
or consent. If she fails to satisfy the court that she is competent
to make this decision independently, she must be permitted
to show that an abortion nevertheless would be in her *648
best interests. If the court is persuaded that it is, the court must
authorize the abortion. If, however, the court is not persuaded
by the minor that she is mature or that the abortion would be
in her best interests, it may decline to sanction the operation.

There is, however, an important state interest in encouraging
a family rather than a judicial resolution of a minor's abortion
decision. Also, as we have observed above, parents naturally
take an interest in the welfare of their children—an interest
that is particularly strong where a normal family relationship
exists and where the child is living with one or both parents.
These factors properly may be taken into account by a court
called upon to determine whether an abortion in fact is in
a minor's best interests. If, all things considered, the court
determines that an abortion is in the minor's best interests,
she is entitled to court authorization without any parental
involvement. On the other hand, the court may deny the
abortion request of an immature minor in the absence of

parental consultation **3051 if it concludes that her best
interests would be served thereby, or the court may in such
a case defer decision until there is parental consultation
in which the court may participate. But this is the full

extent to which parental involvement may be required. 2
For the reasons stated above, the constitutional right to seek
an abortion may not be unduly burdened by state-imposed
conditions upon initial access to court.

2

Section 128 requires that both parents consent to a minor's
abortion. The District Court found it to be “custom” to
perform other medical and surgical procedures on minors with
the consent of only one parent, and it concluded that “nothing
about abortions . . . requires the minor's interest to be treated
*649 differently.” Baird 1, 393 F.Supp., at 852. See Baird
111, supra, at 1004 n. 9.

We are not persuaded that, as a general rule, the requirement
of obtaining both parents' consent unconstitutionally burdens
a minor's right to seek an abortion. The abortion decision
has implications far broader than those associated with most
other kinds of medical treatment. At least when the parents
are together and the pregnant minor is living at home, both the
father and mother have an interest—one normally supportive
—in helping to determine the course that is in the best
interests of a daughter. Consent and involvement by parents
in important decisions by minors long have been recognized
as protective of their immaturity. In the case of the abortion
decision, for reasons we have stated, the focus of the parents'
inquiry should be the best interests of their daughter. As every
pregnant minor is entitled in the first instance to go directly
to the court for a judicial determination without prior parental
notice, consultation, or consent, the general rule with respect
to parental consent does not unduly burden the constitutional
right. Moreover, where the pregnant minor goes to her parents
and consent is denied, she still must have recourse to a prompt

judicial determination of her maturity or best interests. 2

A3)

Another of the questions certified by the District Court to the
Supreme Judicial Court was the following: “If the superior
court finds that the minor is capable [of making], and has,
in fact, made and adhered to, an informed and reasonable
decision to have an abortion, may the court refuse its consent
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based on a finding that a parent's, or its own, contrary decision

*650 is a better one?” Attorney General, 371 Mass., at 747
n. 5,360 N.E.2d, at 293 n. 5. To this the state court answered:
“[W]e do not view the judge's role as limited to a
determination that the minor is capable of making, and
has made, an informed and reasonable decision to have an
abortion. Certainly the judge must make a determination of
those circumstances, but, if the statutory role of the judge
to determine the best interests of the minor is to be carried
out, he must make a finding on the basis of all relevant
views presented to him. We suspect that the judge will give
great weight to the minor's determination, if informed and
reasonable, but in circumstances where he determines that
the best interests of the minor will not be served by an
abortion, the judge's determination should prevail, assuming
that his conclusion is supported by the evidence and adequate
findings of fact.” /d., at 748, 360 N.E.2d, at 293.

The Supreme Judicial Court's statement reflects the general
rule that a State may require a minor to wait until the age
of **3052 majority before being permitted to exercise legal
rights independently. See n. 23, supra. But we are concerned
here with the exercise of a constitutional right of unique
character. Seesupra, at 3047-3048. As stated above, if the
minor satisfies a court that she has attained sufficient maturity
to make a fully informed decision, she then is entitled to make
her abortion decision independently. We therefore agree with
the District Court that § 12S cannot constitutionally permit
judicial disregard of the abortion decision of a minor who has
been determined to be mature and fully competent to assess

the implications of the choice she has made. 30

*651 IV

Although it satisfies constitutional standards in large part,
§ 12S falls short of them in two respects: First, it permits
judicial authorization for an abortion to be withheld from
a minor who is found by the superior court to be mature
and fully competent to make this decision independently.
Second, it requires parental consultation or notification in
every instance, without affording the pregnant minor an
opportunity to receive an independent judicial determination
that she is mature enough to consent or that an abortion

would be in her best interests. >’ Accordingly, we affirm the
judgment of the District Court insofar as it invalidates this

statute and enjoins its enforcement. 32

Affirmed.
Mr. Justice REHNQUIST, concurring.

I join the opinion of Mr. Justice POWELL and the judgment
of the Court. At **3053 such time as this Court is willing to
*652 reconsider its earlier decision inPlanned Parenthood
of Central Missouri v. Danforth, 428 U.S. 52, 96 S.Ct. 2831,
49 L.Ed.2d 788 (1976), in which I joined the opinion of Mr.
Justice WHITE, dissenting in part, I shall be more than willing
to participate in that task. But unless and until that time comes,
literally thousands of judges cannot be left with nothing more
than the guidance offered by a truly fragmented holding of
this Court.

Mr. Justice STEVENS, with whom Mr. Justice BRENNAN,
Mr. Justice MARSHALL, and Mr. Justice BLACKMUN join,
concurring in the judgment.

In Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d
147, the Court held that a woman's right to decide whether
to terminate a pregnancy is *653 entitled to constitutional
protection. In Planned Parenthood of Central Missouri v.
Danforth, 428 U.S. 52, 72-75, 96 S.Ct. 2831, 2842-2843, 49
L.Ed.2d 788, the Court held that a pregnant minor's right to
make the abortion decision may not be conditioned on the
consent of one parent. I am persuaded that these decisions
require affirmance of the District Court's holding that the
Massachusetts statute is unconstitutional.

The Massachusetts statute is, on its face, simple and
straightforward. It provides that every woman under 18 who
has not married must secure the consent of both her parents
before receiving an abortion. “If one or both of the mother's
parents refuse such consent, consent may be obtained by order
of a judge of the Superior Court for good cause shown.”
Mass.Gen.Laws Ann., ch. 112, § 12S (West Supp.1979).

Whatever confusion or uncertainty might have existed as to
how this statute was to operate, see Bellotti v. Baird, 428
U.S. 132,96 S.Ct. 2857, 49 L.Ed.2d 844, has been eliminated
by the authoritative construction of its provisions by the
Massachusetts Supreme Judicial Court. See Baird v. Attorney
General, 371 Mass. 741, 360 N.E.2d 288 (1977). The statute
was construed to require that every minor who wishes an
abortion must first seek the consent of both parents, unless
a parent is not available or unless the need for the abortion

[T3N3 LR T

constitutes ““ ‘an emergency requiring immediate action.
Id., at 750, 360 N.E.2d, at 294. Both parents, so long as they
are available, must also receive notice of judicial proceedings
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brought under the statute by the minor. In those proceedings,
the task of the judge is to determine whether the best interests
of the minor will be served by an abortion. The decision is
his to make, even if he finds “that the minor is capable of
making, and has made, an informed and reasonable decision
to have an abortion.” /d., at 748, 360 N.E.2d, at 293. Thus, no
minor in Massachusetts, no matter how mature and capable
of informed decisionmaking, may receive an abortion without
the consent *654 of either both her parents or a superior
court judge. In every instance, the minor's decision to secure

an abortion is subject to an absolute third-party veto. !

In Planned Parenthood of Central Missouri v. Danforth,
supra, this Court invalidated statutory provisions requiring
the consent of the husband of a married woman and of
one parent of a pregnant minor to an abortion. As to the
spousal consent, the Court concluded that “we cannot hold
that the State has the constitutional authority to give the
spouse unilaterally the ability to prohibit the wife from
terminating her pregnancy, when the State itself lacks that
right.” 428 U.S., at 70, 96 S.Ct. at 2841. And as to the parental
consent, the Court held that “[jlust as with the requirement
of consent from the spouse, so here, the State does not have
the constitutional authority to give a third party an absolute,
and possibly **3054 arbitrary, veto over the decision of the
physician and his patient to terminate the patient's pregnancy,
regardless of the reason for withholding the consent.” /d., at
74, 96 S.Ct., at 2843. These holdings, I think, equally apply
to the Massachusetts statute. The differences between the two
statutes are few. Unlike the Missouri statute, Massachusetts
requires the consent of both of the woman's parents. It does, of
course, provide an alternative in the form of a suit initiated by
the woman in superior court. But in that proceeding, the judge
is afforded an absolute veto over the minor's decisions, based
on his judgment of her best interests. In Massachusetts, then,
as in Missouri, the State has imposed an “absolute limitation
on the minor's right to obtain an abortion,” id., at 90, 96
S.Ct.,at 2851 (STEWART, J., concurring), applicable to every
pregnant minor in the State who has not married.

*655 The provision of an absolute veto to a judge—

or, potentially, to an appointed administrator > —is to me
particularly troubling. The constitutional right to make the
abortion decision affords protection to both of the privacy
interests recognized in this Court's cases: “One is the
individual interest in avoiding disclosure of personal matters,
and another is the interest in independence in making certain
kinds of important decisions.” Whalen v. Roe, 429 U.S.
589, 599-600, 97 S.Ct. 869, 876, 51 L.Ed.2d 64 (footnotes

omitted). It is inherent in the right to make the abortion
decision that the right may be exercised without public
scrutiny and in defiance of the contrary opinion of the
sovereign or other third parties. In Massachusetts, however,
every minor who cannot secure the consent of both her parents
—which under Danforth cannot be an absolute prerequisite
to an abortion—is required to secure the consent of the
sovereign. As a practical matter, I would suppose that the
need to commence judicial proceedings in order to obtain a
legal abortion would impose a burden at least as great as,
and probably greater than, that imposed on the minor child

by the need to obtain the consent of a parent. 3 Moreover,
once this burden is met, the only standard provided for
the judge's decision is the best interest of the minor. That
standard provides little real guidance to the judge, and his
decision must necessarily reflect personal and societal values
and mores whose enforcement upon the minor—particularly
when contrary to her own informed and reasonable decision
—is fundamentally at odds *656 with privacy interests
underlying the constitutional protection afforded to her
decision.

In short, it seems to me that this litigation is governed
by Danforth ; to the extent this statute differs from that
in Danforth, it is potentially even more restrictive of the
constitutional right to decide whether or not to terminate a
pregnancy. Because the statute has been once authoritatively
construed by the Massachusetts Supreme Judicial Court, and
because it is clear that the statute as written and construed
is not constitutional, I agree with Mr. Justice POWELL
that the District Court's judgment should be affirmed.
Because his opinion goes further, however, and addresses the

constitutionality of an abortion statute that Massachusetts has

not enacted, I decline to join his opinion. 4

*%3055 Mr. Justice WHITE, dissenting.

I was in dissent in Planned Parenthood of Central Missouri
v. Danforth, 428 U.S. 52, 94-95, 96 S.Ct. 2831, 2853, 49
L.Ed.2d 788 (1976), on the issue of the validity of requiring
the consent of a parent when an unmarried woman under 18
years of age seeks an abortion. I continue to have the views |
expressed there and also agree with much of what Mr. Justice
STEVENS said in dissent in that *657 case. /d., at 101-105,
96 S.Ct. at 2855-2857. I would not, therefore, strike down
this Massachusetts law.

But even if a parental consent requirement of the kind
involved in Danforth must be deemed invalid, that does not
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condemn the Massachusetts law, which, when the parents States Constitution forbids even notice to parents when their

object, authorizes a judge to permit an abortion if he minor child who seeks surgery objects to such notice and is

concludes that an abortion is in the best interests of the able to convince a judge that the parents should be denied
child. Going beyond Danforth, the Court now holds it

unconstitutional for a State to require that in all cases parents

participation in the decision.

i ) ) ) ) With all due respect, I dissent.
receive notice that their daughter seeks an abortion and, if

they object to the abortion, an opportunity to participate
in a hearing that will determine whether it is in the “best ~ All Citations
interests” of the child to undergo the surgery. Until now, I

would have thought inconceivable a holding that the United 443 U.S. 622,99 8.Ct. 3035, 61 L.Ed.2d 797

Footnotes

* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions
for the convenience of the reader. See United States v. Detroit Lumber Co., 200 U.S. 321, 337, 26 S.Ct.
282, 287, 50 L.Ed. 499.

1 The court promptly issued a restraining order which remained in effect until its decision on the merits.
Subsequent stays of enforcement were issued during the complex course of this litigation, with the result that
Mass.Gen.Laws Ann., ch. 112, § 12S (West Supp.1979), never has been enforced by Massachusetts.

2 As originally enacted, § 12S was designated as § 12P of chapter 112. In 1977, the provision was renumbered
as § 12S, and the numbering of subdivisions within the section was eliminated. No changes of substance
were made. We shall refer to the section as § 12S throughout this opinion.

3 The proceedings before the court and the substance of its opinion are described in detail in Bellotti v. Baird,
428 U.S. 132, 136-143, 96 S.Ct. 2857, 28612864, 49 L.Ed.2d 844 (1976).

4 Three other minors in similar circumstances were named in the complaint, but the complaint was dismissed
as to them for want of proof of standing. That decision has not been challenged on appeal.

5 Appellants argue that these “immature” minors never were before the District Court and that the court's
remedy should have been tailored to grant relief only to the class of “mature” minors. It is apparent from the
District Court's opinions, however, that it considered the constitutionality of § 12S as applied to all pregnant
minors who might be affected by it. We accept that the rights of this entire category of minors properly were
subject to adjudication.

6 In 1978, the District Court permitted postjudgment intervention by these parties, who now appear jointly
before this Court as intervenor-appellees.

7 As their positions are closely aligned, if not identical, appellants in Nos. 78—-329 and 78-330 are hereinafter
referred to collectively as appellants.

8 One member of the three-judge court dissented, arguing that the decision of the majority to allow Mary Moe
to proceed in the case without notice to her parents denied them their parental rights without due process
of law, and that § 12S was consistent with the decisions of this Court recognizing the propriety of parental
control over the conduct of children. See 393 F.Supp., at 857-865.
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The nine questions certified by the District Court, with footnotes omitted, are as follows:

“1. What standards, if any, does the statute establish for a parent to apply when considering whether or not
to grant consent?

“a) Is the parent to consider ‘exclusively . . . what will serve the child's best interest’?

“b) If the parent is not limited to considering exclusively the minor's best interests, can the parent take into
consideration the ‘long-term consequences to the family and her parents' marriage relationship’?

“c) Other?
“2. What standard or standards is the superior court to apply?

“a) Is the superior court to disregard all parental objections that are not based exclusively on what would
serve the minor's best interests?

“b) If the superior court finds that the minor is capable, and has, in fact, made and adhered to, an informed
and reasonable decision to have an abortion, may the court refuse its consent based on a finding that a
parent's, or its own, contrary decision is a better one?

“c) Other?

“3. Does the Massachusetts law permit a minor (a) ‘capable of giving informed consent,’ or (b) ‘incapable of
giving informed consent,’ ‘to obtain [a court] order without parental consultation’?

“4. If the court answers any of question 3 in the affirmative, may the superior court, for good cause shown,
enter an order authorizing an abortion, (a), without prior notification to the parents, and (b), without subsequent
notification?

“5. Will the Supreme Judicial Court prescribe a set of procedures to implement c. 112, [§ 12S] which will
expedite the application, hearing, and decision phases of the superior court proceeding provided thereunder?
Appeal?

“6. To what degree do the standards and procedures set forthinc. 112, § 12F (Stat.1975, c. 564), authorizing
minors to give consent to medical and dental care in specified circumstances, parallel the grounds and
procedures for showing good cause under c. 112, [§ 12S]?

“7. May a minor, upon a showing of indigency, have court-appointed counsel?

“8. Is it a defense to his criminal prosecution if a physician performs an abortion solely with the minor's own,
valid, consent, that he reasonably, and in good faith, though erroneously, believed that she was eighteen or
more years old or had been married?

“9. Will the Court make any other comments about the statute which, in its opinion, might assist us in
determining whether it infringes the United States Constitution?”

Section 12S itself dispenses with the need for the consent of any parent who “has died or has deserted his
or her family.”

The dissenting judge agreed that the State could not permit a judge to override the decision of a minor found
to be mature and capable of giving informed consent to an abortion. He disagreed with the remainder of
the court's conclusions: the best-interests limitation on the withholding of parental consent in the Supreme
Judicial Court's opinion, he argued, must be treated as if part of the statutory language itself; and he read the
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evidentiary record as proving that only rarely would a pregnant minor's interests be disserved by consulting
with her parents about a desired abortion. He also noted the value to a judge in a § 12S proceeding of having
the parents before him as a source of evidence as to the minor's maturity and what course would serve her
best interests. See Baird Ill, 450 F.Supp., at 1006—-1020.

Similarly, the Court said in Planned Parenthood of Central Missouri v. Danforth, 428 U.S. 52, 74, 96 S.Ct.
2831, 2843, 49 L.Ed.2d 788 (1976):

“Constitutional rights do not mature and come into being magically only when one attains the state-defined
age of majority. Minors, as well as adults, are protected by the Constitution and possess constitutional rights.”

As Mr. Justice STEWART wrote of the exercise by minors of the First Amendment rights that “secur[e] . . .
the liberty of each man to decide for himself what he will read and to what he will listen,” Ginsberg v. New
York, 390 U.S. 629, 649, 88 S.Ct. 1274, 1285, 20 L.Ed.2d 195 (1968) (concurring in result):

“[Alt least in some precisely delineated areas, a child—like someone in a captive audience—is not possessed
of that full capacity for individual choice which is the presupposition of First Amendment guarantees. It is
only upon such a premise, | should suppose, that a State may deprive children of other rights—the right to
marry, for example, or the right to vote—deprivations that would be constitutionally intolerable for adults.” Id.,
at 649-650, 88 S.Ct., at 1286 (footnotes omitted).

In Prince an adult had permitted a child in her custody to sell religious literature on a public street in violation
of a state child-labor statute. The child had been permitted to engage in this activity upon her own sincere
request. 321 U.S., at 162, 64 S.Ct., at 440. In upholding the adult's conviction under the statute, we found that
“the interests of society to protect the welfare of children” and to give them “opportunities for growth into free
and independent well-developed men and citizens,” id., at 165, 64 S.Ct., at 442, permitted the State to enforce
its statute, which “[c]Joncededly . . . would be invalid,” id., at 167, 64 S.Ct., at 442, if made applicable to adults.

Although the State has considerable latitude in enacting laws affecting minors on the basis of their lesser
capacity for mature, affirmative choice, Tinker v. Des Moines School Dist., 393 U.S. 503, 89 S.Ct. 733, 21
L.Ed.2d 731 (1969), illustrates that it may not arbitrarily deprive them of their freedom of action altogether.
The Court held in Tinker that a schoolchild's First Amendment freedom of expression entitled him, contrary to
school policy, to attend school wearing a black armband as a silent protest against American involvement in
the hostilities in Vietham. The Court acknowledged that the State was permitted to prohibit conduct otherwise
shielded by the Constitution that “for any reason—whether it stems from time, place, or type of behavior—
materially disrupts classwork or involves substantial disorder or invasion of the rights of others.” Id., at 513,
89 S.Ct., at 740. It upheld the First Amendment right of the schoolchildren in that case, however, not only
because it found no evidence in the record that their wearing of black armbands threatened any substantial
interference with the proper objectives of the school district, but also because it appeared that the challenged
policy was intended primarily to stifle any debate whatsoever—even nondisruptive discussions—on important
political and moral issues. See id., at 510, 89 S.Ct., at 738.

See, e. g., Mass.Gen.Laws Ann., ch. 207, 88 7, 24, 25, 33, 33A (West 1958 and Supp.1979) (parental consent
required for marriage of person under 18); Mass.Gen.Laws Ann., ch. 119, § 55A (West Supp.1979) (waiver
of counsel by minor in juvenile delinquency proceedings must be made through parent or guardian).

See Hafen, Children's Liberation and the New Egalitarianism: Some Reservations About Abandoning
Children to Their “Rights,” 1976 B.Y.U.L.Rev. 605.

The Court's opinions discussed in the text above—Pierce, Yoder, Prince, and Ginsberg —all have contributed
to a line of decisions suggesting the existence of a constitutional parental right against undue, adverse
interference by the State. See also Smith v. Organization of Foster Families, 431 U.S. 816, 842-844, 97 S.Ct.
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2094, 2109, 53 L.Ed.2d 14 (1977); Carey v. Population Services International, 431 U.S. 678, 708, 97 S.Ct.
2010, 2028, 52 L.Ed.2d 675 (1977) (opinion of POWELL, J.); Moore v. East Cleveland, 431 U.S. 494, 97
S.Ct. 1932, 52 L.Ed.2d 531 (1977) (plurality opinion); Stanley v. lllinois, 405 U.S. 645, 651, 92 S.Ct. 1208,
1212, 31 L.Ed.2d 551 (1972); Meyer v. Nebraska, 262 U.S. 390, 399, 43 S.Ct. 625, 67 L.Ed. 1042 (1923).
Cf. Parham v. J. R., 442 U.S. 584, 99 S.Ct. 2493, 61 L.Ed.2d 101 (1979); id., at 621, 99 S.Ct., at 2513
(STEWART, J., concurring in result).

In Planned Parenthood of Central Missouri v. Danforth, 428 U.S., at 75, 96 S.Ct., at 2844, “[w]e emphasize[d]
that our holding . . . [did] not suggest that every minor, regardless of age or maturity, may give effective
consent for termination of her pregnancy.”

The expert testimony at the hearings in the District Court uniformly was to the effect that parental involvement
in a minor's abortion decision, if compassionate and supportive, was highly desirable. The findings of the
court reflect this consensus. See Baird |, 393 F.Supp., at 853.

Mr. Justice STEWART's concurring opinion in Danforth underscored the need for parental involvement in
minors' abortion decisions by describing the procedures followed at the clinic operated by the Parents Aid
Society and Dr. Gerald Zupnick:

“The counseling . . . occurs entirely on the day the abortion is to be performed . . . . It lasts for two hours
and takes place in groups that include both minors and adults who are strangers to one another . . .. The
physician takes no part in this counseling process . . . . Counseling is typically limited to a description of
abortion procedures, possible complications, and birth control techniques . . . .

“The abortion itself takes five to seven minutes . . . . The physician has no prior contact with the minor, and
on the days that abortions are being performed at the [clinic], the physician . . . may be performing abortions
on many other adults and minors . . . . On busy days patients are scheduled in separate groups, consisting
usually of five patients . . . . After the abortion [the physician] spends a brief period with the minor and others
in the group in the recovery room . ..." 428 U.S., at 91-92, n. 2, 96 S.Ct., at 2851 n. 2, quoting Brief for
Appellants in Bellotti I, O.T.1975, No. 75-73, pp. 43—44.

In Roe v. Wade, 410 U.S. 113, 93 S.Ct. 705, 35 L.Ed.2d 147 (1973), and Doe v. Bolton, 410 U.S. 179, 93
S.Ct. 739, 35 L.Ed.2d 201 (1973), we emphasized the importance of the role of the attending physician.
Those cases involved adult women presumably capable of selecting and obtaining a competent physician.
In this case, however, we are concerned only with minors who, according to the record, may range in age
from children of 12 years to 17-year-old teenagers. Even the latter are less likely than adults to know or be
able to recognize ethical, qualified physicians, or to have the means to engage such professionals. Many
minors who bypass their parents probably will resort to an abortion clinic, without being able to distinguish
the competent and ethical from those that are incompetent or unethical.

As § 12S provides for involvement of the state superior court in minors' abortion decisions, we discuss the
alternative procedure described in the text in terms of judicial proceedings. We do not suggest, however, that
a State choosing to require parental consent could not delegate the alternative procedure to a juvenile court
or an administrative agency or officer. Indeed, much can be said for employing procedures and a forum less
formal than those associated with a court of general jurisdiction.

The nature of both the State's interest in fostering parental authority and the problem of determining “maturity”
makes clear why the State generally may resort to objective, though inevitably arbitrary, criteria such as age
limits, marital status, or membership in the Armed Forces for lifting some or all of the legal disabilities of
minority. Not only is it difficult to define, let alone determine, maturity, but also the fact that a minor may be
very much an adult in some respects does not mean that his or her need and opportunity for growth under
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parental guidance and discipline have ended. As discussed in the text, however, the peculiar nature of the
abortion decision requires the opportunity for case-by-case evaluations of the maturity of pregnant minors.

The Supreme Judicial Court held that § 12S imposed this standard on the superior court in large part because
it construed the statute as containing the same restriction on parents. See supra, at 3041. The court concluded
that the judge should not be entitled “to exercise his authority on a standard broader than that to which a
parent must adhere.” Attorney General, 371 Mass., at 748, 360 N.E.2d, at 293.

Intervenors argue that, assuming state-supported parental involvement in the minor's abortion decision is
permissible, the State may not endorse the withholding of parental consent for any reason not believed to be
in the minor's best interests. They agree with the District Court that, even though § 12S was construed by the
highest state court to impose this restriction, the statute is flawed because the restriction is not apparent on
its face. Intervenors thus concur in the District Court's assumption that the statute will encourage parents to
withhold consent for impermissible reasons. See Baird Ill, 450 F.Supp. at 1004-1005; Baird II, 428 F.Supp.,
854, 855-856 (Mass.1977).

There is no basis for this assertion. As a general rule, the interpretation of a state statute by the State's
highest court “is as though written into the ordinance itself,” Poulos v. New Hampshire, 345 U.S. 395, 402,
73 S.Ct. 760, 765, 97 L.Ed. 1105 (1953), and we are obliged to view the restriction on the parental-consent
requirement “as if [§ 12S] had been so amended by the [Massachusetts] legislature.” Winters v. New York,
333 U.S. 507, 514, 68 S.Ct. 665, 669, 92 L.Ed. 840 (1948).

Intervenors take issue with the Supreme Judicial Court's assurances that judicial proceedings will provide the
necessary confidentiality, lack of procedural burden, and speed of resolution. In the absence of any evidence
as to the operation of judicial proceedings under § 12S—and there is none, since appellees successfully
sought to enjoin Massachusetts from putting it into effect—we must assume that the Supreme Judicial Court's
judgment is correct.

The statute also provides that “[i]f both parents have died or have deserted their family, consent of the mother's
guardian or other person having duties similar to a guardian, or any person who had assumed the care and
custody of the mother is sufficient.”

This reading of the statute requires parental consultation and consent more strictly than appellants
themselves previously believed was necessary. In their first argument before this Court, and again before
the Supreme Judicial Court, appellants argued that § 12S was not intended to abrogate Massachusetts'
common-law “mature minor” rule as it applies to abortions. See 428 U.S., at 144, 96 S.Ct., at 2864. They
also suggested that, under some circumstances, § 12S might permit even immature minors to obtain judicial
approval for an abortion without any parental consultation. See 428 U.S., at 145, 96 S.Ct., at 2865; Attorney
General, supra, 371 Mass., at 751, 360 N.E.2d, at 294. The Supreme Judicial Court sketched the outlines
of the mature minor rule that would apply in the absence of § 12S: “The mature minor rule calls for an
analysis of the nature of the operation, its likely benefit, and the capacity of the particular minor to understand
fully what the medical procedure involves. . . . Judicial intervention is not required. If judicial approval is
obtained, however, the doctor is protected from a subsequent claim that the circumstances did not warrant his
reliance on the mature minor rule, and, of course, the minor patient is afforded advance protection against a
misapplication of the rule.” Id., at 752, 360 N.E.2d, at 295. “We conclude that, apart from statutory limitations
which are constitutional, where the best interests of a minor will be served by not notifying his or her parents of
intended medical treatment and where the minor is capable of giving informed consent to that treatment, the
mature minor rule applies in this Commonwealth.” Id., at 754, 360 N.E.2d, at 296. The Supreme Judicial Court
held that the common-law mature minor rule was inapplicable to abortions because it had been legislatively
superseded by § 12S.
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Of course, if the minor consults with her parents voluntarily and they withhold consent, she is free to seek
judicial authorization for the abortion immediately.

There will be cases where the pregnant minor has received approval of the abortion decision by one parent. In
that event, the parent can support the daughter's request for a prompt judicial determination, and the parent's
support should be given great, if not dispositive, weight.

Appellees and intervenors have argued that § 12S violates the Equal Protection Clause of the Fourteenth
Amendment. As we have concluded that the statute is constitutionally infirm for other reasons, there is no
need to consider this question.

Section 12S evidently applies to all nonemergency abortions performed on minors, without regard to the
period in pregnancy during which the procedure occurs. As the court below recognized, most abortions are
performed during the early stages of pregnancy, before the end of the first trimester. See Baird Ill, 450
F.Supp., at 1001; Baird I, 393 F.Supp., at 853. This coincides approximately with the pre-viability period
during which a pregnant woman's right to decide, in consultation with her physician, to have an abortion is
most immune to state intervention. See Roe v. Wade, 410 U.S., at 164-165, 93 S.Ct., at 732.

The propriety of parental involvement in a minor's abortion decision does not diminish as the pregnancy
progresses and legitimate concerns for the pregnant minor's health increase. Furthermore, the opportunity
for direct access to court which we have described is adequate to safeguard throughout pregnancy the
constitutionally protected interests of a minor in the abortion decision. Thus, although a significant number
of abortions within the scope of § 12S might be performed during the later stages of pregnancy, we do not
believe a different analysis of the statute is required for them.

The opinion of Mr. Justice STEVENS, concurring in the judgment, joined by three Members of the Court,
characterizes this opinion as “advisory” and the questions it addresses as “hypothetical.” Apparently, this is
criticism of our attempt to provide some guidance as to how a State constitutionally may provide for adult
involvement—either by parents or a state official such as a judge—in the abortion decisions of minors. In
view of the importance of the issue raised, and the protracted litigation to which these parties already have
been subjected, we think it would be irresponsible simply to invalidate 8 12S without stating our views as
to the controlling principles.

The statute before us today is the same one that was here in Bellotti I. The issues it presents were not
then deemed “hypothetical.” In a unanimous opinion, we remanded the case with directions that appropriate
guestions be certified to the Supreme Judicial Court of Massachusetts “concerning the meaning of [§ 12S]
and the procedure itimposes.” 428 U.S., at 151, 96 S.Ct., at 2868. We directed that this be done because, as
stated in the opinion, we thought the construction of § 12S urged by appellants would “avoid or substantially
modify the federal constitutional challenge to the statute.” Id., at 148, 96 S.Ct., at 2866. The central feature
of § 12S was its provision that a state-court judge could make the ultimate decision, when necessary, as to
the exercise by a minor of the right to an abortion. See Id., at 145, 96 S.Ct. at 2865. We held that this “would
be fundamentally different from a statute that creates a ‘parental veto’ [of the kind rejected in Danforth.]” Ibid.
(footnote omitted). Thus, all Members of the Court agreed that providing for decisionmaking authority in a
judge was not the kind of veto power held invalid in Danforth. The basic issues that were before us in Bellotti
| remain in the case, sharpened by the construction of § 12S by the Supreme Judicial Court.

By affording such a veto, the Massachusetts statute does far more than simply provide for notice to
the parents. See post, at 3055 (WHITE, J., dissenting). Neither Danforth nor this case determines the
constitutionality of a statute which does no more than require notice to the parents, without affording them
or any other third party an absolute veto.
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3

See ante, at 3048 n. 22.

A minor may secure the assistance of counsel in filing and prosecuting her suit, but that is not guaranteed.
The Massachusetts Supreme Judicial Court in response to the question whether a minor, upon a showing of
indigency, may have court-appointed counsel, “construe[d] the statutes of the Commonwealth to authorize
the appointment of counsel or a guardian ad litem for an indigent minor at public expense, if necessary,
if the judge, in his discretion, concludes that the best interests of the minor would be served by such an
appointment.” Baird v. Attorney General, 371 Mass. 741, 764, 360 N.E.2d 288, 301 (1977) (emphasis added).

Until and unless Massachusetts or another State enacts a less restrictive statutory scheme, this Court has
no occasion to render an advisory opinion on the constitutionality of such a scheme. A real statute—rather
than a mere outline of a possible statute—and a real case or controversy may well present questions that
appear quite different from the hypothetical questions Mr. Justice POWELL has elected to address. Indeed,
there is a certain irony in his suggestion that a statute that is intended to vindicate “the special interest of the
State in encouraging an unmarried pregnant minor to seek the advice of her parents in making the important
decision whether or not to bear a child,” see ante, at 3046, need not require notice to the parents of the
minor's intended decision. That irony makes me wonder whether any legislature concerned with parental
consultation would, in the absence of today's advisory opinion, have enacted a statute comparable to the
one my Brethren have discussed.

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis

Habeas corpus proceeding. The United States District Court
for the District of Massachusetts, 310 F.Supp. 951, dismissed
petition, and petitioner appealed. The United States Court
of Appeals for the First Circuit, 429 F.2d 1398, vacated
the order of dismissal and remanded with instructions, and
county sheriff appealed. The Supreme Court, Mr. Justice
Brennan, held that Massachusetts statute permitting married
persons to obtain contraceptives to prevent pregnancy but
prohibiting distribution of contraceptives to single persons for
that purpose violates equal protection clause.

Affirmed.
Mr. Justice Douglas filed a concurring opinion.

Mr. Justice White concurred in result and filed an opinion in
which Mr. Justice Blackmun joined.

Mr. Chief Justice Burger filed a dissenting opinion.

Mr. Justice Powell and Mr. Justice Rehnquist took no part in
consideration or decision of the case.

Procedural Posture(s): On Appeal.
**1030 *438 Syllabus :

Appellee attacks his conviction of violating Massachusetts
law for giving a woman a contraceptive foam at the close
of his lecture to students on contraception. That law makes
it a felony for anyone to give away a drug, medicine,
instrument, or article for the prevention of conception except
in the case of (1) a registered physician administering or

prescribing it for a married person or (2) an active registered
pharmacist furnishing it to a married person presenting
a registered physician's prescription. The District Court
dismissed appellee's petition for a writ of habeas corpus.
The Court of Appeals vacated the dismissal, holding that
the statute is a prohibition on contraception per se and
conflicts ‘with fundamental human rights' under Griswold
v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d
510. Appellant, inter alia, argues that appellee **1031 lacks
standing to assert the rights of unmarried persons denied
access to contraceptives because he was neither an authorized
distributor under the statute nor a single person unable to
obtain contraceptives. Held:

1. If, as the Court of Appeals held, the statute under
which appellee was convicted is not a health measure,
appellee may not be prevented, because he was not an
authorized distributor, from attacking the statute in its alleged
discriminatory application to potential distributees. Appellee,
furthermore, has standing to assert the rights of unmarried
persons denied access to contraceptives because their ability
to obtain them will be materially impaired by enforcement of
the statute. Cf. Griswold, supra; Barrows v. Jackson, 346 U.S.
249, 73 S.Ct. 1031, 97 L.Ed. 1586. Pp. 1033—1035.

2. By providing dissimilar treatment for married and
unmarried persons who are similarly situated, the statute
violates the Equal Protection Clause or the Fourteenth
Amendment. Pp. 1035—1039.

(a) The deterrence of fornication, a 90-day misdemeanor
under Massachusetts law, cannot reasonably be regarded as
the purpose of the statute, since the statute is riddled with
exceptions making contraceptives freely available for use in
premarital sexual *439 relations and its scope and penalty
structure are inconsistent with that purpose. Pp. 1035—1037.

(b) Similarly, the protection of public health through the
regulation of the distribution of potentially harmful articles
cannot reasonably be regarded as the of the law, since,
if health were the rationale, the statute would be both
discriminatory and overbroad, and federal and state laws
already regulate the distribution of drugs unsafe for use except
under the supervision of a licensed physician. Pp. 1036—
1037.

(c) Nor can the statute be sustained simply as a prohibition
on contraception per se, for whatever the rights of the
individual to access to contraceptives may be, the rights
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must be the same for the unmarried and the married alike. If
under Griswold, supra, the distribution on contraceptives to
married persons cannot be prohibited, a ban on distribution
to unmarried persons would be equally impermissible, since
the constitutionally protected right of privacy inheres in the
individual, not the marital couple. If, on the other hand,
Griswold is no bar to a prohibition on the distribution of
contraceptives, a prohibition limited to unmarried persons
would be underinclusive and invidiously discriminatory. Pp.
1036—1039.

429 F.2d 1398, affirmed.

Attorneys and Law Firms

Joseph R. Nolan, Boston, Mass., for appellant.
Joseph D. Tydings, Baltimore, Md., for appellee.
Opinion

*440 Mr. Justice BRENNAN delivered the opinion of the
Court.

Appellee William Baird was convicted at a bench trial in the
Massachusetts Superior Court under Massachusetts General
Laws Ann., c. 272, s 21, first, for exhibiting contraceptive
articles in the course of delivering a lecture on contraception
to a group of students at Boston University and, second, for
giving a young woman a package of Emko vaginal foam at the

close of his address. | The Massachusetts Supreme Judicial
Court unanimously set aside the conviction for exhibiting
contraceptives on the ground that it violated Baird's First
Amendment rights, but by a four-to-three vote sustained
the conviction for giving away the foam. Commonwealth
v. Baird, 355 Mass. 746, 247 N.E.2d 574 (1969). Baird
subsequently filed a petition for a federal writ of habeas
corpus, which the **1032 District Court dismissed. 310
F.Supp. 951 (1970). On appeal, however, the Court of Appeals
for the First Circuit vacated the dismissal and remanded the
action with directions to grant the writ discharging Baird.
429 F.2d 1398 (1970). This appeal by the Sheriff of Suffolk
County, Massachusetts, followed, and we noted probable
jurisdiction. 401 U.S. 934, 91 S.Ct. 921, 28 L.Ed.2d 213
(1971). We affirm.

Massachusetts General Laws Ann., ¢. 272, s 21, under which
Baird was convicted, provides a maximum five-year term
of imprisonment for ‘whoever . . . gives away . . . any
drug, medicine, instrument or article whatever *441 for the
prevention of conception,” except as authorized in s 21A.

Under s 21A, ‘(a) registered physician may administer to or
prescribe for any married person drugs or articles intended for
the prevention of pregnancy or conception. (And a) registered
pharmacist actually engaged in the business of pharmacy may
furnish such drugs or articles to any married person presenting

a prescription from a registered physician.' 2 As interpreted
by the State Supreme Judicial *442 Court, these provisions
make it a felony for anyone, other than a registered physician
or pharmacist acting in accordance with the terms of s 21A, to
dispense any article with the intention that it be used for the
prevention of conception. The statutory scheme distinguishes
among three distinct classes of distributees—first, married
persons may obtain contraceptives to prevent pregnancy, but
only from doctors or druggists on prescription; second, single
persons may not obtain contraceptives from anyone to prevent
pregnancy; and, third, married or single persons may obtain
contraceptives from anyone to prevent, not pregnancy, but the
spread of disease. This construction of state law is, of course,
binding on us. E.g., Groppi v. Wisconsin, 400 U.S. 505, 507,
91 S.Ct. 490, 491, 27 L.Ed.2d 571 (1971).

The legislative purposes that the statute is meant to serve
are not altogether clear. In Commonwealth v. Baird, supra,
the Supreme Judicial Court noted only the State's interest in
protecting the health of its citizens: ‘(T)he prohibition in s
21,” the court declared, ‘is directly related to’ the State's goal
of ‘preventing the distribution of articles designed to prevent
conception which may have undesirable, if not dangerous,
physical consequences,” 355 Mass., at 753, 247 N.E.2d, at
578. In a subsequent decision, **1033 Sturgis v. Attorney
General, 358 Mass. 37,260 N.E.2d 687, 690 (1970), the court,
however, found ‘a second and more compelling ground for
upholding the statute’—namely, to protect morals through

‘regulating the private sexual lives of single persons.' 3 The
Court of Appeals, for reasons that will *443 appear, did not
consider the promotion of health or the protection of morals
through the deterrence of fornication to be the legislative
aim. Instead, the court concluded that the statutory goal
was to limit contraception in and of itself—a purpose that
the court held conflicted ‘with fundamental human rights'
under Griswold v. Connecticut, 381 U.S. 479, 85 S.Ct.
1678, 14 L.Ed.2d 510 (1965), where this Court struck down
Connecticut's prohibition against the use of contraceptives
as an unconstitutional infringement of the right of marital
privacy. 429 F.2d, at 1401—1402.

We agree that the goals of deterring premarital sex and
regulating the distribution of potentially harmful articles
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cannot reasonably be regarded as legislative aims of ss
21 and 21A. And we hold that the statute, viewed as a
prohibition on contraception per se, violates the rights of
single persons under the Equal Protection Clause of the
Fourteenth Amendment.

We address at the outset appellant's contention that Baird does
not have standing to assert the rights of unmarried persons
denied access to contraceptives because he was neither an
authorized distributor under s 21A nor a single person unable
to obtain contraceptives. There can be no question, of course,
that Baird has sufficient interest in challenging the statute's
validity to satisfy the ‘case or controversy’ requirement

of Article III of the Constitution.* Appellant's argument,
however, is that *444 this case is governed by the Court's
self-imposed rules of restraint, first, that ‘one to whom
application of a statute is constitutional will not be heard
to attack the statute on the ground that impliedly it might
also be taken as applying to other persons or other situations
in which its application might be unconstitutional,” United
States v. Raines, 362 U.S. 17,21, 80 S.Ct. 519, 522, 4 L.Ed.2d
524 (1960), and, second, the ‘closely related corollary that
a litigant may only assert his own constitutional rights or
immunities,” id., at 22, 80 S.Ct., at 523. Here, appellant
contends that Baird's conviction rests on the restriction in
21A on permissible distributors and that that restriction
serves a valid health interest independent of the limitation
on authorized distributees. Appellant urges, therefore, that
Baird's action in giving away the foam fell squarely within the
conduct that the legislature meant and had power to prohibit
and that Baird should not be allowed to attack the statute in
its application to potential recipients. In any event, appellant
concludes, since Baird was not himself a single person denied
access to contraceptives, he should not be heard to assert their
rights. We cannot agree.

The Court of Appeals held that the statute under which Baird
was convicted is not a health measure. If that view is correct,
we do not see how Baird **1034 may be prevented, because
he was neither a doctor nor a druggist, from attacking the
statute in its alleged discriminatory application to potential
distributees. We think, too, that our selfimposed rule against
the assertion of third-party rights must be relaxed in this case
just as in Griswold v. Connecticut, supra. There the Executive
Director of the Planned Parenthood League of Connecticut
and a licensed physician who had prescribed contraceptives

for married persons and been convicted as accessories to the
crime of using contraceptives were held to have standing to
raise the constitutional rights of the patients with whom they
had a professional relationship. *445 Appellant here argues
that the absence of a professional or aiding-and-abetting
relationship distinguishes this case from Griswold. Yet, as the
Court's discussion of prior authority in Griswold, 381 U.S., at
481, 85 S.Ct., at 1679, 14 L.Ed.2d 510, indicates, the doctor-
patient and accessory-principal relationships are not the only
circumstances in which one person has been found to have
standing to assert the rights of another. Indeed, in Barrows v.
Jackson, 346 U.S. 249, 73 S.Ct. 1031, 97 L.Ed. 1586 (1953),
a seller of land was entitled to defend against an action for
damages for breach of a racially restrictive covenant on the
ground that enforcement of the covenant violated the equal
protection rights of prospective non-Caucasian purchasers.
The relationship there between the defendant and those whose
rights he sought to assert was not simply the fortuitous
connection between a vendor and potential vendees, but the
relationship between one who acted to protect the rights
of a minority and the minority itself. Sedler, Standing to
Assert Constitutional Jus Tertii in the Supreme Court, 71
Yale L.J. 599, 631 (1962). And so here the relationship
between Baird and those whose rights he seeks to assert is not
simply that between a distributor and potential distributees,
but that between an advocate of the rights of persons to obtain
contraceptives and those desirous of doing so. The very point
of Baird's giving away the vaginal foam was to challenge the
Massachusetts statute that limited access to contraceptives.

In any event, more important than the nature of the
relationship between the litigant and those whose rights he
seeks to assert is the impact of the litigation on the third-

party interests. > In Griswold, 381 U.S., at 481, 85 S.Ct., at
1680, 14 L.Ed.2d 510, the *446 Court stated: ‘The rights
of husband and wife, pressed here, are likely to be diluted or
adversely affected unless those rights are considered in a suit
involving those who have this kind of confidential relation
to them.” A similar situation obtains here. Enforcement of
the Massachusetts statute will materially impair the ability of
single persons to obtain contraceptives. In fact, the case for
according standing to assert third-party rights is stronger in
this regard here than in Griswold because unmarried persons
denied access to contraceptives in Massachusetts, unlike the
users of contraceptives in Connecticut, are not themselves
subject to prosecution and, to that extent, are denied a forum
in which to assert their own rights. Cf. NAACP v. Alabama,
357U.S.449,78 S.Ct. 1163,2 L.Ed.2d 1488 (1958); Burrows

v. Jackson, supra.(’ The Massachusetts statute, unlike the
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Eisenstadt v. Baird, 405 U.S. 438 (1972)
92 S.Ct. 1029, 31 L.Ed.2d 349

Connecticut law considered in **1035 Griswold, prohibits,
not use, but distribution.

For the foregoing reasons we hold that Baird, who is now in
a position, and plainly has an adequate incentive, to assert the
rights of unmarried persons denied access to contraceptives,
has standing to do so. We turn to the merits.

II

The basic principles governing application of the Equal

Protection Clause of the Fourteenth Amendment are familiar.
As The Chief Justice only recently explained in Reed v. Reed,
404 U.S. 71, 75—76, 92 S.Ct. 251, 253, 30 L.Ed.2d 225
(1971):
‘In applying that clause, this Court has consistently
recognized that the Fourteenth Amendment *447 does not
deny to State the power to treat different classes of persons
in different ways. Barbier v. Connolly, 113 U.S. 27, 5 S.Ct.
357, 28 L.Ed. 923 (1885); Lindsley v. Natural Carbonic
Gas Co., 220 U.S. 61, 31 S.Ct. 337, 55 L.Ed. 369 (1911);
Railway Express Agency v. New York, 336 U.S. 106, 69 S.Ct.
463, 93 L.Ed. 533 (1949); McDonald v. Board of Election
Commissioners, 394 U.S. 802, 89 S.Ct. 1404, 22 L.Ed.2d 739
(1969). The Equal Protection Clause of that amendment does,
however, deny to State the power to legislate that different
treatment be accorded to persons placed by a statute into
different classes on the basis of criteria wholly unrelated to the
objective of that statute. A classification ‘must be reasonable,
not arbitrary, and must rest upon some ground of difference
having a fair and substantial relation to the object of the
legislation, so that all persons similarly circumstanced shall
be treated alike.” Royster Guano Co. v. Virginia, 253 U.S. 412,
415, 40 S.Ct. 560, 64 L.Ed. 989 (1920).'

The question for our determination in this case is whether
there is some ground of difference that rationally explains the
different treatment accorded married and unmarried persons
under Massachusetts General Laws Ann., ¢. 272, ss 21 and

21A. 7 For the reasons that follow, we conclude that no such
ground exists.

First. Section 21 stems from Mass. Stat.1879, c. 159,
s 1, which prohibited without exception, distribution of
articles intended to be used as contraceptives. In %448
Commonwealth v. Allison, 227 Mass. 57, 62, 116 N.E.
265, 266 (1917), the Massachusetts Supreme Judicial Court
explained that the law's ‘plain purpose is to protect purity, to

preserve chastity, to encourage continence and self restraint,
to defend the sancity of the home, and thus to engender in
the State and nation a virile and virtuous race of men and
women.” Although the State clearly abandoned that purpose
with the enactment of s 21A, at least insofar as the illicit
sexual activities of married persons are concerned, see n.
3, supra, the court reiterated in Sturgis v. Attorney General,
supra, that the object of the legislation is to discourage
premarital sexual intercourse. Conceding that the State could,
consistently with the Equal Protection Clause, regard the
problems of extramarital and premarital sexual relations as
‘(eyvils .. . . of different dimensions and proportions, requiring
different remedies,” Williamson v. Lee Optical Inc., 348 U.S.
483, 489, 75 S.Ct. 461, 465, 99 L.Ed. 563 (1955), we cannot
agree that the deterrence of premarital sex may reasonably be
regarded as the purpose of the Massachusetts law.

**1036
Massachusetts has prescribed pregnancy and the birth of an

It would be plainly unreasonable to assume that

unwanted child as punishment for fornication, which is a
misdemeanor under Massachusetts General Laws Ann., c.
272, s 18. Aside from the scheme of values that assumption
would attribute to the State, it is abundantly clear that
the effect of the ban on distribution of contraceptives
to unmarried persons has at best a marginal relation to
the proffered objective. What Mr. Justice Goldberg said
in Griswold v. Connecticut, supra, 381 U.S., at 498,
85 S.Ct., at 1689, 14 L.Ed.2d 510 (concurring opinion),
concerning the effect of Connecticut's prohibition on the
use of contraceptives in discouraging extramarital sexual
relations, is equally applicable here. ‘The rationality of
this justification is dubious, particularly in light of the
admitted widespread availability to all persons in the State
of Connecticut, unmarried as well as married, of birth-
control devices for the *449 prevention of discase, as
distinguished from the prevention of conception.” See also
id., at 505—507, 85 S.Ct., at 1689 (White, J., concurring in
judgment). Like Connecticut's laws, ss 21 and 21A do not
at all regulate the distribution of contraceptives when they
are to be used to prevent, not pregnancy, but the spread of
disease. Commonwealth v. Corbett, 307 Mass. 7, 29 N.E.2d
151 (1940), cited with approval in Commonwealth v. Baird,
355 Mass., at 754, 247 N.E.2d, at 579. Nor, in making
contraceptives available to married persons without regard
to their intended use, does Massachusetts attempt to deter
married persons from engaging in illicit sexual relations
with unmarried persons. Even on the assumption that the
fear of pregnancy operates as a deterrent to fornication, the
Massachusetts statute is thus so riddled with exceptions that
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deterrence of premarital sex cannot reasonably be regarded as
its aim.

Moreover, ss 21 and 21A on their face have a dubious relation
to the State's criminal prohibition on fornication. As the
Court of Appeals explained, ‘Fornication is a misdemeanor
(in Massachusetts), entailing a thirty dollar fine, or three
months in jail. Massachusetts General Laws Ann. c. 272, s 18.
Violation of the present statute is a felony, punishable by five
years in prison. We find it hard to believe that the legislature
adopted a statute carrying a five-year penalty for its possible,
obviously by no means fully effective, deterrence of the
commission of a ninety-day misdemeanor.” 429 F.2d, at 1401.
Even conceding the legislature a full measure of discretion in
fashioning means to prevent fornication, and recognizing that
the State may seek to deter prohibited conduct by punishing
more severely those who facilitate than those who actually
engage in its commission, we, like the Court of Appeals,
cannot believe that in this instance Massachusetts has chosen
to expose the aider and abetter who simply gives away a
contraceptive to *450 20 times the 90-day sentence of
the offender himself. The very terms of the State's criminal
statutes, coupled with the de minimis effect of ss 21 and 21 A
in deterring fornication, thus compel the conclusion that such
deterrence cannot reasonably be taken as the purpose of the
ban on distribution of contraceptives to unmarried persons.
Second. Section 21 A was added to the Massachusetts General
Laws by Stat. 1966, c. 265, s 1. The Supreme Judicial Court
in Commonwealth v. Baird, supra, held that the purpose of the
amendment was to serve the health needs of the community
by regulating the distribution of potentially harmful articles.
It is plain that Massachusetts had no such purpose in mind
before the enactment of s 21A. As the Court of Appeals
remarked, ‘Consistent with the fact that the statute was
contained in a chapter dealing with ‘Crimes Against Chastity,
Morality, Decency and Good Order,” it was cast only in
terms of morals. A physician was forbidden to prescribe
contraceptives even when needed for the protection of health.
Commonwealth v. Gardner, 1938, 300 Mass. 372, 15 N.E.2d
222.'429 F.2d, at 1401. Nor did the Court of Appeals ‘believe
*%*1037 that the legislature (in enacting s 21A) suddenly
reversed its field and developed an interest in health. Rather, it
merely made what it thought to be the precise accommodation
necessary to escape the Griswold ruling.” Ibid.

Again, we must agree with the Court of Appeals. If health
were the rationale of s 21A, the statute would be both
discriminatory and overbroad. Dissenting in Commonwealth

v. Baird, 355 Mass., at 758, 247 N.E.2d, at 581, Justices
Whittemore and Cutter stated that they saw ‘in s 21 and
s 21A, read together, no public health purpose. If there is
need to have physician prescribe (and a pharmacist dispense)
contraceptives, that need is as great for unmarried persons
as for married persons.” *451 The Court of Appeals added:
‘If the prohibition (on distribution to unmarried persons) . . .
is to be taken to mean that the same physician who can
prescribe for married patients does not have sufficient skill to
protect the health of patients who lack a marriage certificate,
or who may be currently divorced, it is illogical to the point

of irrationality.” 429 F.2d, at 1401. 8 Furthermore, we must
join the Court of Appeals in noting that not all contraceptives

are potentially dangerous. 9 Asa result, if the Massachusetts
statute were a health measure, it would not only invidiously
discriminate against the unmarried, but also be overbroad
with respect to the married, a fact that the Supreme Judicial
Court itself seems to have conceded in Sturgis v. Attorney
General. Mass., 260 N.E.2d at 690, where it noted that ‘it
may well be that certain contraceptive medication and devices
constitute no hazard to health, in which event it could be
argued that the statute swept too broadly in its prohibition.’
‘In this posture,” as the Court of *452 Appeals concluded,
‘it is impossible to think of the statute as intended as a health
measure for the unmarried, and it is almost as difficult to think
of it as so intended even as to the married.” 429 F.2d, at 1401.

But if further proof that the Massachusetts statute is not a
health measure is necessary, the argument of Justice Spiegel,
who also dissented in Commonwealth v. Baird, 355 Mass., at
759,247 N.E.2d, at 582, is conclusive: ‘It is at best a strained
conception to say that the Legislature intended to prevent
the distribution of articles ‘which may have undesirable,
if not dangerous, physical consequences.’ If that was the
Legislature's goal, s 21 is not required' in view of the federal
and state laws already regulating the distribution of harmful
drugs. See Federal Food, Drug, and Cosmetic Act, s 503, 52
Stat. 1051, as amended, 21 U.S.C. s 353; Mass.Gen. Laws
Ann., c. 94, s 187A, as amended. We conclude, accordingly,
that, despite the statute's superficial earmarks as a health
measure, health, on the face of the statute, may no more
reasonably be regarded as its purpose than the deterrence of
premarital sexual relations.

*%1038 Third. If the Massachusetts statute cannot be upheld
as a deterrent to fornication or as a health measure, may
it, nevertheless, be sustained simply as a prohibition on
contraception? The Court of Appeals analysis ‘led inevitably
to the conclusion that, so far as morals are concerned, it is
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contraceptives per se that are considered immoral—to the
extent that Griswold will permit such a declaration.” 429 F.2d,
at 1401—1402. The Court of Appeals went on to hold, id.,
at 1402:

‘To say that contraceptives are immoral
as such, and are to be forbidden to
unmarried persons who will nevertheless
persist in having intercourse, means that
such persons must risk for themselves
an unwanted pregnancy, for the child,
illegitimacy, and *453 for society, a
possible obligation of support. Such a
view of morality is not only the very
mirror image of sensible legislation;
we consider that it conflicts with
fundamental human rights. In the absence
of demonstrated harm, we hold it is
beyond the competency of the state.’

We need not and do not, however, decide that important
question in this case because, whatever the rights of the
individual to access to contraceptives may be, the rights must
be the same for the unmarried and the married alike.

If under Griswold the distribution of contraceptives to
married persons cannot be prohibited, a ban on distribution
to unmarried persons would be equally impermissible. It is
true that in Griswold the right of privacy in question inhered
in the marital relationship. Yet the marital couple is not an
independent entity with a mind and heart of its own, but an
association of two individuals each with a separate intellectual
and emotional makeup. If the right of privacy means anything,
it is the right of the individual, married or single, to be
free from unwarranted governmental intrusion into matters so
fundamentally affecting a person as the decision whether to
bear or beget a child. See Stanley v. Georgia, 394 U.S. 557,

89 S.Ct. 1243, 22 L.Ed.2d 542 (1969). " See also *454
Skinner v. Oklahoma ex rel. Williamson, 316 U.S. 535, 62
S.Ct. 1110, 86 L.Ed. 1655 (1942); Jacobson v. Massachusetts,
197 U.S. 11, 29, 25 S.Ct. 358, 362, 49 L.Ed. 643 (1905).

On the other hand, if Griswold is no bar to a prohibition
on the distribution of contraceptives, the State could not,
consistently with the Equal Protection Clause, outlaw
distribution to unmarried but not to married persons. In each
case the evil, as perceived by the State, would be identical, and

the underinclusion would be invidious. Mr. Justice Jackson,
concurring in Railway Express Agency v. New York, 336 U.S.
106, 112—113, 69 S.Ct. 463, 466, 93 L.Ed. 533 (1949), made
the point:

‘The framers of the Constitution knew,
and we should not forget today, that there
is no more effective practical guaranty
against arbitrary and unreasonable
government than to require that the
principles of law which officials would
impose upon a minority must be imposed
generally. **1039 Conversely, nothing
opens the door to arbitrary action so
effectively as to allow those officials to
pick and choose only a few to whom
they will apply legislation and thus to
escape the political retribution that might
be visited upon them if larger numbers
were affected. Courts can take no better
measure to assure that laws will be just
than to require that laws be equal in

operation.’

Although Mr. Justice Jackson's comments had reference to
administrative regulations, the principle he affirmed has equal
application to the legislation here. We hold that by providing
dissimilar treatment for married and unmarried persons who
are similarly situated, *455 Massachusetts General Laws
Ann., c. 272, ss 21 and 21A, violate the Equal Protection
Clause. The judgment of the Court of Appeals is affirmed.

Affirmed.

Mr. Justice POWELL and Mr. Justice REHNQUIST took no
part in the consideration or decision of this case.

Mr. Justice DOUGLAS, concurring.

While I join the opinion of the Court, there is for me a
narrower ground for affirming the Court of Appeals. This
to me is a simple First Amendment case, that amendment
being applicable to the States by reason of the Fourteenth.
Stromberg. v. California, 283 U.S. 359, 51 S.Ct. 532, 75 L.Ed.
1117.


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970100338&pubNum=350&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_350_1401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_350_1401 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970100338&pubNum=350&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_350_1401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_350_1401 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970100338&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970100338&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132965&pubNum=708&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969132965&pubNum=708&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942122820&pubNum=708&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942122820&pubNum=708&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1905100356&pubNum=708&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_708_362 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1905100356&pubNum=708&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_362&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_708_362 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949118395&pubNum=708&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_466&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_708_466 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949118395&pubNum=708&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_466&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_708_466 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST272S21&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST272S21&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST272S21A&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1931123958&pubNum=708&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1931123958&pubNum=708&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search) 

Eisenstadt v. Baird, 405 U.S. 438 (1972)
92 S.Ct. 1029, 31 L.Ed.2d 349

Under no stretch of the law as presently stated could
Massachusetts require a license for those who desire to lecture
on planned parenthood, contraceptives, the rights of women,
birth control, or any allied subject, or place a tax on that
privilege. As to license taxes on First Amendment rights we
said in Murdock v. Pennsylvania, 319, U.S. 105, 115, 63 S.Ct.
870, 876, 87 L.Ed. 1292:

‘A license tax certainly does not
acquire constitutional validity because
it classifies the privileges protected by
the First Amendment along with the
wares and merchandise of hucksters and
peddlers and treats them all alike. Such
equality in treatment does not save the
ordinance. Freedom of press, freedom
of speech, freedom of religion are in a
preferred position.’

We held in Thomas v. Collins, 323 U.S. 516, 65 S.Ct., 315, 89
L.Ed. 430, that a person speaking at a labor union rally could
not be required to register or obtain a license:

‘As a matter of principle a requirement of registration in order
to make a public speech would seem generally incompatible
with an exercise of the rights *456 of free speech and free
assembly. Lawful public assemblies, involving no element of
grave and immediate danger to an interest the State is entitled
to protect, are not instruments of harm which require previous
identification of the speakers. And the right either of workmen
or of unions under these conditions to assemble and discuss
their own affairs is as fully protected by the Constitution as
the right of businessmen, farmers, educators, political party
members or others to assemble and discuss their affairs and
to enlist the support of others.

‘... If one who solicits support for the cause of labor may
be required to register as a condition to the exercise of his
right to make a public speech, so may he who seeks to rally
support for any social, business, religious or political cause.
We think a requirement that one must register before he
undertakes to make a public speech to enlist support for a
lawful movement is quite incompatible with the requirements
of the First Amendment.’ Id., at 539, 540, 65 S.Ct., at 327.

Baird addressed an audience of students and faculty at Boston
University on the subject of birth control and overpopulation.
His address was approximately one hour in length and
consisted of a discussion of various contraceptive devices
displayed by means of diagrams on two demonstration
boards, as well as a display of contraceptive devices
*%1040 in their original packages. In addition, Baird spoke
of the respective merits of various contraceptive devices;
overpopulation in the world; crises throughout the world due
to overpopulation; the large number of abortions performed
on unwed mothers; and quack abortionists and the potential
harm to women resulting from abortions performed by quack
abortionists. Baird also urged members of the audience to
petition the Massachusetts Legislature and to make known
their feelings *457 with regard to birth control laws in order
to bring about a change in the laws. At the close of the address
Baird invited members of the audience to come to the stage
and help themselves to the contraceptive articles. We do not
know how many accepted Baird's invitation. We only know
that Baird personally handed one woman a package of Emko
Vaginal Foam. He was then arrested and indicted (1) for
exhibiting contraceptive devices and (2) for giving one such
device away. The conviction for the first offense was reversed,
the Supreme Judicial Court of Massachusetts holding that the
display of the articles was essential to a graphic representation
of the lecture. But the conviction for the giving away of one
article was sustained. 355 Mass. 746, 247 N.E.2d 574. The
case reaches us by federal habeas corpus.

Had Baird not ‘given away’ a sample of one of the devices
whose use he advocated, there could be no question about the
protection afforded him by the First Amendment. A State may
not ‘contract the spectrum of available knowledge.” Griswold
v. Connecticut, 381 U.S. 479, 482, 85 S.Ct. 1678, 1680, 14
L.Ed.2d 510. See also Thomas v. Collins, supra; Pierce v.
Society of Sisters, 268 U.S. 510, 45 S.Ct. 571, 69 L.Ed.
1070; Meyer v. Nebraska, 262 U.S. 390, 43 S.Ct. 625, 67
L.Ed. 1042. However noxious Baird's ideas might have been
to the authorities, the freedom to learn about them, fully
to comprehend their scope and portent, and to weigh them
against the tenets of the ‘conventional wisdom,” may not be
abridged. Terminiello v. Chicago, 337 U.S. 1, 69 S.Ct. 894,
93 L.Ed. 1131. Our system of government requires that we
have faith in the ability of the individual to decide wisely, if
only he is fully apprised of the merits of a controversy.

‘Freedom of discussion, if it would fulfill it historic
function in this nation, must embrace all issues about which
information is needed or appropriate to enable the members of
society to cope with the exigencies of their period.” Thornhill
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v. Alabama, 310 U.S. 88, 102, 60 S.Ct. 736, 744, 84 L.Ed.
1093.

The teachings of Baird and those of Galileo might be *458
of a different order; but the suppression of either is equally
repugnant.

As Milton said in the Areopagitica, ‘Give me the liberty to
know, to utter, and to argue freely according to conscience,
above all liberties.’

It is said that only Baird's conduct is involved and United
States v. O'Brien, 391 U.S. 367, 88 S.Ct. 1673, 20 L.Ed.2d
672, is cited. That case involved a registrant under the
Selective Service Act burning his Selective Service draft card.
When prosecuted for that act, he defended his conduct as
‘symbolic speech.” The Court held it was not.

Whatever may be thought of that decision on the merits, !
O'Brien is not controlling here. The distinction between
‘speech’ and ‘conduct’ is a valid one, insofar as it helps
to determine in a particular case whether the purpose of
the activity was to aid in the communication of ideas, and
whether the form of the communication so interferes with the

rights of others that reasonable regulations may be imposed. 2
See **1041 Public Utilities Comm'n v. Pollak, 343 U.S.
451, 467, 72 S.Ct. 813, 823, 96 L.Ed. 1068 (Douglas, J.,
dissenting). *459 Thus, excessive noise might well be
‘conduct’—a form of pollution—which can be made subject
to precise, narrowly drawn regulations. See Adderley v.
Florida, 385 U.S. 39, 54, 87 S.Ct. 242, 250, 17 L.Ed.2d
149 (Douglas, J., dissenting). But ‘this Court has repeatedly
stated, (First Amendment) rights are not confined to verbal
expression. They embrace appropriate types of action . . .
Brown v. Louisiana, 383 U.S. 131, 141—142, 86 S.Ct. 719,

724,15 L.Ed.2d 637.

Baird gave an hour's lecture on birth control and as an aid to
understanding the ideas which he was propagating he handed
out one sample of one of the devices whose use he was
endorsing. A person giving a lecture on coyote-getters would
certainly improve his teaching technique if he passed one out
to the audience; and he would be protected in doing so unless
of course the device was loaded and ready to explode, killing
or injuring people. The same holds true in my mind for mouse-
traps, spray guns, or any other article not dangerous per se on
which speakers give educational lectures.

It is irrelevant to the application of these principles that Baird
went beyond the giving of information about birth control
and advocated the use of contraceptive articles. The First
Amendment protects the opportunity to persuade to action
whether that action be unwise or immoral, or whether the
speech incites to action. See, e.g., Brandenburg v. Ohio,
395 U.S. 444, 89 S.Ct. 1827, 23 L.Ed.2d 430; Edwards v.
South Carolina, 372 U.S. 229, 83 S.Ct. 680, 9 L.Ed.2d 697;
Terminiello v. Chicago, supra.

In this case there was not even incitement to action.> There
is no evidence or finding that Baird intended that the young
lady take the foam home with her when he handed it to her
or that she would not have examined the *460 article and

then returned it to Baird, had he not been placed under arrest

immediately upon handing the article over. 4

First Amendment rights are not limited to verbal expression. >
The right to petition often involves the right to walk. The
right of assembly may mean pushing or jostling. Picketing
involves physical activity as well as a display of a sign. A sit-
in can be a quiet, dignified protest that has First Amendment
protection even though no speech is involved, as we held in
Brown v. Louisiana, supra. Putting contraceptives on display
is certainly an aid to speech and discussion. Handing an article
under discussion to a member of the audience is a technique
known to all teachers and is commonly used. A handout may
be on such a scale as to smack of a vendor's marketing scheme.
But passing one article to an **1042 audience is merely
a projection of the visual aid and should be a permissible
adjunct of free speech. Baird was not making a prescription
nor purporting to give medical advice. Handing out the article
was not even a suggesion that the lady use it. At most it
suggested that she become familiar with the product line.

I do not see how we can have a Society of the Dialogue, which
the First Amendment envisages, if time-honored teaching
techniques are barred to those who give educational lectures.

Mr. Justice WHITE, with whom Mr. Justice BLACKMUN
joins, concurring in the result.

In Griswold v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678,
14 L.Ed.2d 510 (1965), we reversed criminal convictions for
advising married persons *461 with respect to the use of
contraceptives. As there applied, the Connecticut law, which
forbade using contraceptives or giving advice on the subject,
unduly invaded a zone of marital privacy protected by the
Bill of Rights. The Connecticut law did not regulate the
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manufacture or sale of such products and we expressly left
open any question concerning the permissible scope of such
legislation. 381 U.S., at 485, 85 S.Ct., at 1682.

Chapter 272, s 21, of the Massachusetts General Laws makes
it a criminal offense to distribute, sell, or give away any drug,
medicine, or article for the prevention of conception. Section
21A excepts from this prohibition registered physicians
who prescribe for and administer such articles to married

persons and registered pharmacists who dispense on medical
1

prescription.
*462 Appellee Baird was indicted for giving away Emko
Vaginal Foam, a ‘medicine and article for the prevention of

conception . . .'? The State did not purport to charge or
convict Baird for distributing to an unmarried person. No
proof was offered as to the marital status of the recipient. The
gravamen of the offense charged was that Baird **1043 had
no license and therefore no authority to distribute to anyone.
As the Supreme Judicial Court of Massachusetts noted, the
constitutional validity of Baird's conviction rested upon his
lack of status as a “distributor and not . . . the marital status of
the recipient.” Commonwealth v. Baird, 355 Mass. 746, 753,

247 N.E.2d 574, 578 (1969). The Federal District Court was

of the same view. >

*463 1 assume that a State's interest in the health of its
citizens empowers it to restrict to medical channels the
distribution of products whose use should be accompanied
by medical advice. I also do not doubt that various
contraceptive medicines and article are properly available
only on prescription, and I therefore have no difficulty with
the Massachusetts court's characterization of the statute at
issue here as expressing ‘a legitimate interest in preventing
the distribution of articles designed to prevent conception
which may have undesirable, if not dangerous, physical
consequences.’ Id., at 753, 247 N.E.2d, at 578. Had Baird
distributed a supply of the so-called ‘pill,” I would sustain

his conviction under this statute. * Requiring a prescription
to obtain potentially dangerous contraceptive material may
place a substantial burden upon the right recognized in
Griswold, but that burden is justified by a strong state interest
and does not, as did the statute at issue in Griswold, sweep
unnecessarily broadly or seek ‘to achieve its goals by means
having a maximum destructive impact upon’ a protected
relationship. Griswold v. Connecticut, 381 U.S., at 485, 85
S.Ct., at 1682.

Baird, however, was found guilty of giving away vaginal
foam. Inquiry into the validity of this conviction does not
come to an end merely because some contraceptives are
harmful and their distribution may be restricted. Our general
reluctance to question a State's judgment on matters of
public health must give way where, as here, the restriction
at issue burdens the constitutional *464 rights of married
persons to use contraceptives. In these circumstances we
may not accept on faith the State's classification of a
particular contraceptive as dangerous to health. Due regard
for protecting constitutional rights requires that the record
contain evidence that a restriction on distribution of vaginal
foam is essential to achieve the statutory purpose, or the
relevant facts concerning the product must be such as to fall
within the range of judicial notice.

Neither requirement is met here. Nothing in the record even
suggests that the distribution of vaginal foam should be
accompanied by medical advice in order to protect the user's
health. Nor does the opinion of the Massachusetts court or
the State's brief filed here marshal facts demonstrating that
the hazards of using vaginal foam are common knowledge
or so incontrovertible that they may be noticed judicially. On
the contrary, the State acknowledges that Emko is a product
widely available without prescription. Given Griswold v.
Connecticut, supra, and absent proof of the probable hazards
of using vaginal foam, we could not sustain appellee's
conviction had it been for selling or giving away foam to
a married person. Just as in Griswold, where the right of
married **1044 persons to use contraceptives was ‘diluted
or adversely affected’ by permitting a conviction for giving
advice as to its exercise, id., at 481, 85 S.Ct., at 1679, so
here, to sanction a medical restriction upon distribution of a
contraceptive not proved hazardous to health would impair
the exercise of the constitutional right.

That Baird could not be convicted for distributing Emko to
a married person disposes of this case. Assuming, arguendo,
that the result would be otherwise had the recipient been
unmarried, nothing has been placed in the record to indicate
her marital status. The State has maintained that marital status
is irrelevant because an unlicensed person cannot legally
dispense vaginal foam *465 either to married or unmarried
persons. This approach is plainly erroneous and requires the
reversal of Baird's conviction; for on the facts of this case, it
deprives us of knowing whether Baird was in fact convicted
for making a constitutionally protected distribution of Emko
to a married person.
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The principle established in Stromberg v. California, 283 U.S.
359, 51 S.Ct. 532, 75 L.Ed. 1117 (1931), and consistently
adhered to is that a conviction cannot stand where the
‘record fail(s) to prove that the conviction was not founded
upon a theory which could not constitutionally support a
verdict.” Street v. New York, 394 U.S. 576, 586, 89 S.Ct.
1354, 1362, 22 L.Ed.2d 572 (1969). To uphold a conviction
even ‘though we cannot know that it did not rest on the
invalid constitutional ground . . . would be to countenance
a procedure which would cause a serious impairment of
constitutional rights.” Williams v. North Carolina, 317 U.S.
287,292, 63 S.Ct. 207, 210, 87 L.Ed. 279 (1942).

Because this case can be disposed of on the basis of settled
constitutional doctrine, I perceive no reason for reaching the
novel constitutional question whether a State may restrict or
forbid the distribution of contraceptives to the unmarried.
Cf. Ashwander v. Tennessee Valley Authority, 297 U.S. 288,
345—348, 56 S.Ct. 466, 482—483, 80 L.Ed. 688 (1936)
(Brandeis, J., concurring).

Mr. Chief Justice BURGER, dissenting.

The judgment of the Supreme Judicial Court of Massachusetts
in sustaining appellee's conviction for dispensing medicinal
material without a license seems eminently correct to me
and I would not disturb it. It is undisputed that appellee
is not a physician or pharmacist and was prohibited under
Massachusetts law from dispensing contraceptives to anyone,
regardless of marital status. To my mind the validity of this
restriction on dispensing medicinal substances is the only
issue before the Court, *466 and appellee has no standing
to challenge that part of the statute restricting the persons
to whom contraceptives are available. There is no need to
labor this point, however, for everyone seems to agree that if
Massachusetts has validly required, as a health measure, that
all contraceptives be dispensed by a physician or pursuant to
a physician's prescription, then the statutory distinction based
on marital status has no bearing on this case. United States
v. Raines, 362 U.S. 17, 21, 80 S.Ct. 519, 522, 4 L.Ed.2d 524
(1960).

The opinion of the Court today brushes aside appellee's status
as an unlicensed layman by concluding that the Massachusetts
Legislature was not really concerned with the protection
of health when it passed this statute. Mr. Justice WHITE
acknowledges the statutory concern with the protection of
health, but finds the restriction on distributors overly broad
because the State has failed to adduce facts showing the

health hazards of the particular substance dispensed by
appellee as distinguished from other contraceptives. Mr.
Justice DOUGLAS' concurring opinion does not directly
challenge the power of Massachusetts to prohibit laymen
from dispensing contraceptives, but considers that appellee
rather than dispensing the substance was resorting to a ‘time-
honored teaching **1045 technique’ by utilizing a ‘visual
aid’ as an adjunct to his protected speech. I am puzzled
by this third characterization of the case. If the suggestion
is that appellee was merely displaying the contraceptive
material without relinquishing his ownership of it, then the
argument must be that the prosecution failed to prove that
appellee had ‘given away’ the contraceptive material. But
appellee does not challenge the sufficiency of the evidence,
and himself summarizes the record as showing that ‘at the
close of his lecture he invited members of the audience . . .
to come and help themselves.” On the other hand, if the
concurring opinion means that the First Amendment protects
the distribution *467 of all articles ‘not dangerous per se’
when the distribution is coupled with some form of speech,
then I must confess that I have misread certain cases in the
area. See e.g., United States v. O'Brien, 391 U.S. 367, 376, 88
S.Ct. 1673, 1678, 20 L.Ed.2d 672 (1968); Cox v. Louisiana,
379 U.S. 536, 555, 85 S.Ct. 453,464, 13 L.Ed.2d 471 (1965);
Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 502, 69
S.Ct. 684, 690, 93 L.Ed. 834 (1949).

My disagreement with the opinion of the Court and that of Mr.
Justice WHITE goes far beyond mere puzzlement, however,
for these opinions seriously invade the constitutional
prerogatives of the States and regrettably hark back to the
heyday of substantive due process.

In affirming appellee's conviction, the highest tribunal
in Massachusetts held that the statutory requirement that
contraceptives be dispensed only through medical channels
served the legitimate interest of the State in protecting the
health of its citizens. The Court today blithely hurdles this
authoritative state pronouncement and concludes that the
statute has no such purpose. Three basic arguments are
advanced: First, since the distribution of contraceptives was
prohibited as a moral matter in Massachusetts prior to 1966,
it is impossible to believe that the legislature was concerned
with health when it lifted the complete ban but insisted
on medical supervision. I fail to see why the historical
predominance of an unacceptable legislative purpose makes
incredible the emergence of a new and valid one.! See
*468 McGowan v. Maryland, 366 U.S. 420, 445—449,
81 S.Ct. 1101, 1115—1117, 6 L.Ed.2d 393 (1961). The
second argument, finding its origin in a dissenting opinion
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in the Supreme Judicial Court of Massachusetts, rejects
a health purpose because, ‘(i)f there is need to have a
physician prescribe . . . contraceptives, that need is as great
for unmarried persons as for married persons.” 355 Mass.
746, 758, 247 N.E.2d 574, 581. This argument confuses the
validity of the restriction on distributors with the validity of
the further restriction on distributees, a part of the statute
not properly before the Court. Assuming the legislature too
broadly restricted the class of persons who could obtain
contraceptives, it hardly follows that it saw no need to
protect the health of all persons to whom they are made
available. Third, the Court sees no health purpose underlying
the restriction on distributors because other state and federal
laws regulate the distribution of harmful drugs. I know of no
rule that all enactments relating to a particular purpose must
be neatly consolidated in one package in the statute books for,
if so, the United States Code will not pass **1046 muster.
I am unable to draw any inference as to legislative purpose
from the fact that the restriction on dispensing contraceptives
was not codified with other statutory provisions regulating
the distribution of medicinal substances. And the existence
of nonconflicting, nonpre-emptive federal laws is simply
without significance in judging the validity or purpose of a
state law on the same subject matter.

It is possible, of course, that some members of the
Massachusetts Legislature desired contraceptives to be
dispensed only through medical channels in order to minimize
their use, rather than to protect the health of their users, but |
do not think it is the proper function of this Court to dismiss
as dubious a state court's explication of a state statute absent
overwhelming and irrefutable reasons for doing so.

*469 Mr. Justice WHITE, while acknowledging a valid
legislative purpose of protecting health, concludes that
the State lacks power to regulate the distribution of the
contraceptive involved in this case as a means of protecting

health. > The opinion grants that appellee's conviction would
be valid if he had given away a potentially harmful substance,
but rejects the State's placing this particular contraceptive in
that category. So far as [ am aware, this Court has never before
challenged the police power of a State to protect the public
from the risks of possibly spurious and deleterious substances
sold within its borders. Moreover, a statutory classification is
not invalid.

‘simply because some innocent articles or transactions may
be found within the proscribed class. The inquiry must be
whether, considerating the end in view, the statute passes
the bounds of reason and assumes the character of a merely

arbitrary fiat.” Purity Extract & Tonic Co. v. Lynch, 226 U.S.
192,204, 33 S.Ct. 44,47, 57 L.Ed. 184 (1912).

But since the Massachusetts statute seeks to protect health
by regulating contraceptives, the opinion invokes Griswold
v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 L.Ed.2d
510 (1965), and puts the statutory classification to an
unprecedented test: either the record must contain evidence
supporting the classification or the health hazards of the
particular contraceptive must be judicially noticeable. This is
indeed a novel constitutional doctrine and not surprisingly no
authority is cited for it.

Since the potential harmfulness of this particular medicinal
substance has never been placed in issue in the *470 state
or federal courts, the State can hardly be faulted for its failure
to build a record on this point. And it totally mystifies me
why, in the absence of some evidence in the record, the
factual underpinnings of the statutory classification must be
‘incontrovertible’ or a matter of ‘common knowledge.’

The actual hazards of introducing a particular foreign
substance into the human body are frequently controverted,
and I cannot believe that unanimity of expert opinion is a
prerequisite to a State's exercise of its police power, no matter
what the subject matter of the regulation. Even assuming no
present dispute among medical authorities, we cannot ignore
that it has become commonplace for a drug or food additive
to be universally regarded as harmless on one day and to be
condemned as perilous on the next. It is inappropriate for this
Court to overrule a legislative classification by relying on the
present consensus among leading authorities. The commands
of the Constitution cannot fluctuate with the shifting tides of
scientific opinion.

Even if it were conclusively established once and for all that
the product **1047 dispensed by appellee is not actually
or potentially dangerous in the somatic sense, I would still
be unable to agree that the restriction on dispensing it falls
outside the State's power to regulate in the area of health. The
choice of a means of birth control, although a highly personal
matter, is also a health matter in a very real sense, and I see
nothing arbitrary in a requirement of medical supervision. 1t

is generally acknowledged that contraceptives vary in degree

of effectiveness *471 and potential harmfulness.* There
may be compelling health reasons for certain women to
choose the most effective means of birth control available, no

matter how harmless the less effective alternatives.> Others
might be advised not to use a highly effective means of
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contraception because of their peculiar susceptibility to an

adverse side effect. © Moreover, there may be information
known to the medical profession that a particular brand of
contraceptive is to be preferred or avoided, or that it has not
been adequately tested. Nonetheless, the concurring opinion
would hold, as a constitutional matter, that a State must
allow someone without medical training the same power
to distribute this medicinal substance as is enjoyed by a
physician.

It is revealing, I think, that those portions of the majority
and concurring opinions rejecting the statutory limitation on
distributors rely on no particular provision of the Constitution.
I see nothing in the Fourteenth Amendment or any other part
of the Constitution *472 that even vaguely suggests that
these medicinal forms of contraceptives must be available in
the open market. I do not challenge Griswold v. Connecticut,
supra, despite its tenuous moorings to the text of the
Constitution, but I cannot view it as controlling authority
for this case. The Court was there confronted with a statute
flatly prohibiting the use of contraceptives, not one regulating
their distribution. I simply cannot believe that the limitation
on the class of lawful distributors has significantly impaired
the right to use contraceptives in Massachusetts. By relying

in Griswold in the present context, the Court has passed
beyond the penumbras of the specific guarantees into the
uncircumscribed area of personal predilections.

The need for dissemination of information on birth control is
not impinged in the slightest by limiting the distribution of
medicinal substances to medical and pharmaceutical channels
as Massachusetts has done by statute. The appellee has
succeeded, it seems, in cloaking his activities in some new
permutation of the First Amendment although his conviction
rests in fact and law on dispensing a medicinal substance
without a license. I am constrained to **1048 suggest
that if the Constitution can be strained to invalidate the
Massachusetts statute underlying appellee's conviction, we
could quite as well employ it for the protection of a ‘curbstone
quack,’ reminiscent of the ‘medicine man’ of times past, who
attracted a crowd of the curious with a soapbox lecture and
then plied them with ‘free samples' of some unproved remedy.
Massachusetts presumably outlawed such activities long ago,
but today's holding seems to invite their return.

All Citations

405 U.S. 438, 92 S.Ct. 1029, 31 L.Ed.2d 349

Footnotes

* The syllabus constitutes no part of the opinion of the Court but has been prepared by the Reporter of Decisions
for the convenience of the reader. See United States v. Detroit Timber & Lumber Co., 200 U.S. 321, 337,

26 S.Ct. 282, 287, 50 L.Ed. 499.

1 The Court of Appeals below described the recipient of the foam as ‘an unmarried adult woman.’ 429 F.2d
1398, 1399 (1970). However, there is no evidence in the record about her marital status.

2 Section 21 provides in full:

‘Except as provided in section twenty-one A, whoever sells, lends, gives away, exhibits or offers to sell, lend or
give away an instrument or other article intended to be used for self-abuse, or any drug, medicine, instrument
or article whatever for the prevention of conception or for causing unlawful abortion, or advertises the same,
or writes, prints, or causes to be written or printed a card, circular, book, pamphlet, advertisement or notice of
any kind stating when, where, how, of whom or by what means such article can be purchased or obtained, or
manufactures or makes any such article shall be punished by imprisonment in the state prison for not more
than five years or in jail or the house of correction for not more than two and one half years or by a fine of
not less than one hundred nor more than one thousand dollars.’

Section 21A provides in full:


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1906101604&pubNum=708&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_287&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_708_287 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1906101604&pubNum=708&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_708_287&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_708_287 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970100338&pubNum=350&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_350_1399&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_350_1399 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970100338&pubNum=350&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=RP&fi=co_pp_sp_350_1399&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_sp_350_1399 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST272S21&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST272S21A&originatingDoc=Id4c9a6519c1d11d991d0cc6b54f12d4d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search) 

Eisenstadt v. Baird, 405 U.S. 438 (1972)
92 S.Ct. 1029, 31 L.Ed.2d 349

‘A registered physician may administer to or prescribe for any married person drugs or articles intended
for the prevention of pregnancy or conception. A registered pharmacist actually engaged in the business of
pharmacy may furnish such drugs or articles to any married person presenting a prescription from a registered
physician.

‘A public health agency, a registered nurse, or a maternity health clinic operated by or in an accredited
hospital may furnish information to any married person as to where professional advice regarding such drugs
or articles may be lawfully obtained.

‘This section shall not be construed as affecting the provisions of sections twenty and twenty-one relative
to prohibition of advertising of drugs or articles intended for the prevention of pregnancy or conception; nor
shall this section be construed so as to permit the sale or dispensing of such drugs or articles by means of
any vending machine or similar device.’

3 Appellant suggests that the purpose of the Massachusetts statute is to promote marital fidelity as well as to
discourage premarital sex. Under s 21A, however, contraceptives may be made available to married persons
without regard to whether they are living with their spouses or the uses to which the contraceptives are to be
put. Plainly the legislation has no deterrent effect on extramarital sexual relations.

4 This factor decisively distinguishes Tileston v. Ullman, 318 U.S. 44, 63 S.Ct. 493, 87 L.Ed. 603 (1943), where
the Court held that a physician lacked standing to bring an action for declaratory relief to challenge, on behalf
of his patients, the Connecticut law prohibiting the use of contraceptives. The patients were fully able to
bring their own action. Underlying the decision was the concern that ‘the standards of ‘case or controversy’
in Article 11l of the Constitution (not) become blurred," Griswold v. Connecticut, 381 U.S. 479, 481, 85 S.Ct.
1678, 1679, 14 L.Ed.2d 510 (1965)—a problem that is not at all involved in this case.

5 Indeed, in First Amendment cases we have relaxed our rules of standing without regard to the relationship
between the litigant and those whose rights he seeks to assert precisely because application of those rules
would have an intolerable, inhibitory effect on freedom of speech. E.g., Thornhill v. Alabama, 310 U.S. 88,
97—98, 60 S.Ct. 736, 741—742, 84 L.Ed. 1093 (1940). See United States v. Raines, 362 U.S. 17, 22, 80
S.Ct. 519, 523, 4 L.Ed.2d 524 (1960).

6 See also Prince v. Massachusetts, 321 U.S. 158, 64 S.Ct. 438, 88 L.Ed. 645 (1944), where a custodian, in
violation of state law, furnished a child with magazines to distribute on the streets. The Court there implicitly
held that the custodian had standing to assert alleged freedom of religion and equal protection rights of the
child that were threatened in the very litigation before the Court and that the child had no effective way of
asserting herself.

7 Of course, if we were to conclude that the Massachusetts statute impinges upon fundamental freedoms under
Griswold, the statutory classification would have to be not merely rationally related to a valid public purpose
but necessary to the achievement of a compelling state interest. E.g., Shapiro v. Thompson, 394 U.S. 618,
89 S.Ct. 1322, 22 L.Ed.2d 600 (1969); Loving v. Virginia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed.2d 1010 (1967).
But just as in Reed v. Reed, 404 U.S. 71, 92 S.Ct. 251, 30 L.Ed.2d 225 (1971), we do not have to address
the statute's validity under that test because the law fails to satisfy even the more lenient equal protection
standard.

8 Appellant insists that the unmarried have no right to engage in sexual intercourse and hence no health interest
in contraception that needs to be served. The short answer to this contention is that the same devices the
distribution of which the State purports to regulate when their asserted purpose is to forestall pregnancy
are available without any controls whatsoever so long as their asserted purpose is to prevent the spread of
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disease. Itis inconceivable that the need for health controls varies with the purpose for which the contraceptive
is to be used when the physical act in all cases is one and the same.

The Court of Appeals stated, 429 F.2d, at 1401:

‘(W)e must take notice that not all contraceptive devices risk ‘undesirable . . . (or) dangerous physical
consequences.’ It is 200 years since Casanova recorded the ubiquitous article which, perhaps because of
the birthplace of its inventor, he termed a ‘redingote anglais.” The reputed nationality of the condom has now
changed, but we have never heard criticism of it on the side of health. We cannot think that the legislature
was unaware of it, or could have thought that it needed a medical prescription. We believe the same could
be said of certain other products.'

In Stanley, 394 U.S., at 564, 89 S.Ct., at 1247, the Court stated:

‘(A)lso fundamental is the right to be free, except in very limited circumstances, from unwanted governmental
intrusions into one's privacy.

“The makers of our Constitution undertook to secure conditions favorable to the pursuit of happiness. They
recognized the significance of man's spiritual nature, of his feelings and of his intellect. They knew that only
a part of the pain, pleasure and satisfactions of life are to be found in material things. They sought to protect
Americans in their beliefs, their thoughts, their emotions, and their sensations. They conferred, as against the
Government, the right to be let alone—the most comprehensive of rights and the right most valued by civilized
man.' Olmstead v. United States, 277 U.S. 438, 478, 48 S.Ct. 564, 572, 72 L.Ed. 944 (1928) (Brandeis, J.,
dissenting).

‘See Griswold v. Connecticut, supra; cf. NAACP v. Alabama (ex rel. Patterson) 357 U.S. 449, 462, 78 S.Ct.
1163, 1171, 2 L.Ed.2d 1488 (1958).’

| have earlier expressed my reasons for believing that the O'Brien decision was not consistent with First
Amendment rights. See Brandenburg v. Ohio, 395 U.S. 444, 455, 89 S.Ct. 1827, 1833, 23 L.Ed.2d 430
(concurring opinion).

In Giboney v. Empire Storage & Ice Co., 336 U.S. 490, 69 S.Ct. 684, 93 L.Ed. 834, the Court upheld a
state court injunction against peaceful picketing carried on in violation of a state ‘anti-restraint-of-trade’ law.
Giboney, however, is easily distinguished from the present case. Under the circumstances there present,
‘There was clear danger, imminent and immediate, that unless restrained, appellants would succeed in
making (state antitrust) policy a dead letter . . .. They were exercising their economic power together with
that of their allies to compel Empire to abide by union rather than by state regulation of trade.’ Id., at 503,
69 S.Ct. at 691 (footnote omitted; emphasis supplied). There is no such coercion in the instant case nor
is there a similar frustration of state policy, see text at n. 4, infra. For an analysis of the state policies
underlying the Massachusetts statute which Baird was convicted of having violated, see Dienes, The Progeny
of Comstockery—Birth Control Laws Return to Court, 21 Am.U.L.Rev. 1, 3—44 (1971).

Even under the restrictive meaning which the Court has given the First Amendment, as applied to the States
by the Fourteenth, advocacy of law violation is permissible ‘except where such advocacy is directed to inciting
or producing imminent lawless action and is likely to incite or produce such action.” Brandenburg v. Ohio,
supra, n. 1, 395 U.S., at 447, 89 S.Ct., at 1829.

This factor alone would seem to distinguish O'Brien, supra as that case turned on the Court's judgment that
O'Brien's ‘conduct’ frustrated a substantial governmental interest.
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For a partial collection of cases involving action that comes under First Amendment protection see
Brandenburg v. Ohio, supra, n. 1, 395 U.S., at 455—456, 89 S.Ct., at 1833—1834 (concurring opinion).

Section 21 provides as follows:

‘Except as provided in section twenty-one one A, whoever sells, lends, gives away, exhibits or offers to sell,
lend or give away an instrument or other article intended to be used for self-abuse, or any drug, medicine,
instrument or article whatever for the prevention of conception or for causing unlawful abortion, or advertises
the same, or writes, prints, or causes to be written or printed a card, circular, book, pamphlet, advertisement
or notice of any kind stating when, where, how, of whom or by what means such article can be purchased or
obtained, or manufactures or makes any such article shall be punished by imprisonment in the state prison
for not more than five years or in jail or the house of correction for not more than two and one half years or
by a fine of not less than one hundred nor more than one thousand dollars.’

Section 21A makes these exceptions:

‘A registered physician may administer to or prescribe for any married person drugs or articles intended
for the prevention of pregnancy or conception. A registered pharmacist actually engaged in the business of
pharmacy may furnish such drugs or articles to any married person presenting a prescription from a registered
physician.

‘A public health agency, a registered nurse, or a maternity health clinic operated by or in an accredited
hospital may furnish information to any married person as to where professional advice regarding such drugs
or articles may be lawfully obtained.

‘This section shall not be construed as affecting the provisions of sections twenty and twenty-one relative
to prohibition of advertising of drugs or articles intended for the prevention of pregnancy or conception; nor
shall this section be construed so as to permit the sale or dispensing of such drugs or articles by means of
any vending machine or similar device.’

The indictment states:

‘The Jurors for the Commonwealth of Massachusetts on their oath present that William R. Baird, on the sixth
day of April, in the year of our Lord one thousand nine hundred and sixty-seven, did unlawfully give away
a certain medicine and article for the prevention of conception to wit: Emko Vaginal Foam, the giving away
of the said medicine and article by the said William R. Baird not being in accordance with, or authorized or
permitted by, the provisions of Section 21A of Chapter 272, of the General Laws of the said Commonwealth.’

‘Had s 21A authorized registered physicians to administer or prescribe contraceptives for unmarried as well
as for married persons, the legal position of the petitioner would not have been in any way altered. Not being
a physician he would still have been prohibited by s 21 from ‘giving away’ the contraceptive.' 310 F.Supp.
951, 954 (Mass.1970).

The Food and Drug Administration has made a finding that birth control pills pose possible hazards to health.
It therefore restricts distribution and receipt of such products in interstate commerce to properly labeled
packages that must be sold pursuant to a prescription. 21 CFR s 130.45. A violation of this law is punishable
by imprisonment for one year, a fine of not more than $10,000, or both. 21 U.S.C. ss 331, 333.

The Court places some reliance on the opinion of the Supreme Judicial Court of Massachusetts in Sturgis v.
Attorney General, 358 Mass. 37, 260 N.E.2d 687 (1970), to show that s 21A is intended to regulated morals
rather than public health. In Sturgis the state court rejected a challenge by a group of physicians to that part of
the statute prohibiting the distribution of contraceptives to unmarried women. The court accepted the State's
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Eisenstadt v. Baird, 405 U.S. 438 (1972)
92 S.Ct. 1029, 31 L.Ed.2d 349

interest in ‘regulating the private sexual lives of single persons,’ that interest being expressed in the restriction
on distributees. Mass., 260 N.E.2d., at 690. The purpose of the restriction on distributors was not in issue.

2 The opinion of the Court states in passing that if the restriction on distributors were in fact intended as a health
measure, it would be overly broad. Since the Court does not develop this argument in detail, my response is
addressed solely to the reasoning in the opinion of Mr. Justice WHITE, concurring in the result.

3 For general discussions of the need for medical supervision before choosing a means of birth control, see
Manual of Family Planning and Contraceptive Practice 47—53 (M. Calderone ed. 1970); Advanced Concepts
in Contraception 22—24 (F. Hoffman & R. Kleinman ed. 1968).

4 See U.S. Commission on Population Growth and the American Future, Population and the American Future,
pt. I, pp. 38—39 (Mar. 16, 1972); Manual of Family Planning supra, at 268—274, 316, 320, 342, 346; Jaffe,
Toward the Reduction of Unwanted Pregnancy, 174 Science 119, 121 (Oct. 8, 1971); G. Hardin, Birth Control
128 (1970); E. Havemann, Birth Control (1967). The contraceptive substance dispensed by appellee, vaginal
foam, is thought to be between 70% and 80% effective. See Jaffe, supra, at 121; Dingle & Tietze, Comparative
Study of Three Contraceptive Methods, 85 Amer. J. Obst. & Gyn. 1012, 1021 (1963). The birth control pill,
by contrast, is thought to be better than 99% effective. See Havemann, Birth Control, supra.

5 See Perkin, Assessment of Reproductive Risk in Nonpregnant Women—A Guide to Establishing Priorities
for Contraceptive Care, 101 Amer. J. Obst. & Gyn. 709 (1968).

6 See Manual of Family Planning supra, at 301, 332—333, 336—340.
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The world of abortion is a
dirty, degrading, frightening,
unhealthy world. In it, women
die from trying to bum
themselves with lye, from having
their uteri torn up with coat
hangers, from being turned out
of a shaking abortionist’s

- kitchen to bleed to death in the
street.

It's” a . world of leering,
indecent proposals, of women
raped while under anaesthesia,
of women treated like sides of
beef in assembly line fashion by
operators whose instruments are
carried wrapped in rags in their
pockets.

In a world of overpopulation,
two-thirds of the people cannot
eat properly. Ghetto children,
born in poverty, grow up in
tenement slums of despair. Rats
are their living companions; the
city streets are their
schoolrooms; and the back alleys
are their playgrounds.

Ten thousand die daily from
starvation; but 5,000 more are
born each hour to take their
place. Our water resources are
rapidly being depleted, to say
nothing of our food supplies and
the ability to produce sufficient
quantities of food in a given
period of time.

Men such as Presidents
Eisenhower,” Kennedy, and
Johnson have called the

population problem the world's
greatest crisis; yet, the Federal
government, which spends $170
million on a supersonic aircraft
and $50 million on rat control,
allows only $35 million for
population control.

Over 50% of our nation is
under the age of twenty-five-the
generation of social awareness
and concern for their fellow
man. Can you imagine what it
will be like in ten or twenty
years? Demographers estimate
that in the not-too-distant future
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ON ABORTION

By Bill Baird
Special To The lnfiomer

there will be one square foot of
earth for each person. And in
addition to the land, food, and
air supply, can you imagine the
emotional strain of living,
working, and trying to seek
reaction in a vast pushing
shoving, sea of humanity? *

It’s a world where the rich and
middle class get what breaks
there are, while the poor get
what's left over. The “Battered
Child Syndrome,” where babies
are beaten, maimed, abused
because they are unwanted and
unloved; the addicted baby,
born of a heroin-addicted
mother, a baby who dies within
three to four days an agonizing
death from withdrawal
symptoms; the quack abortion
deaths, whose underlying causes
are fear, ignorance, poverty, or
all three—are all so unnecessary,
murderously unnecessary. -

But there is hope. The Parents’
Aid Society runs a free abortion
counselling service, where
anyone may get help with their
pregnancy problems. We run this
service because we believe that it
is a woman's basic right to
determine when and if she
wishes to become a mother.

But we have also taken this
fight for women’s rights to the
courts. In Massachusetts 1 have
tested the constitutionality of
the Massachusetts anti-birth
control law, which forbids
unmarried women the right to
receive birth control information
and materials. During a lecture
at BU in April 1967, 1 was
arrested and have been convicted
for showing a birth control pill
and giving an unmarried woman
Emko foam. The case is now
before the Massachusetts
Supreme Court, and if my
conviction is upheld, I could
spend up to ten years in jail.

This is where you can help.
Here is your opportunity to do

something not only for yourself,
but for others. Help change this
law. Help the people of the
ghettos; but also, help yourself.
Just because Yyou are
sophisticated enough to get
around the law, don’t let the law
exist, just because it doesn’t hurt
you directly.

In the Union Link is a table
where you can sign up to help
fight this discrimination. Sign
the petition, show your support,
and be at the courthouse in
Government Center on Monday,
December 2 at 9:00 am to show
the legislators your concern for
these injustices. This archaic law
has not been before the Supreme
Court since 1917. You have a
great opportunity to speak out
on whom you want to own your
body--you or the state.

It takes courage to speak out
against injustice, but it takes a
special kind of guts to fight it
also. Which do you have?



Court Heats Ap

7 Justices Told Birth Contr ol Wrong

.« The Massachusetts law
‘making it a crime to distri-
bute information on birth
control and abortion was
taken under advisement yes-
terday by state Supreme Ju-
dicial Court.

Arguments were heard by
the court's full panel of
seven judges in an hour long
debate on an appeal by Wil-
liam R. Barid, 34, of Hemp-
stead, N.Y.

Baird was found guilty in
Suffolk Superior Court Oct.
17, 1967, on charges of vio-
lating the law after he dis-
cussed birth control articles
and .exhibited them at a Bos-
ton University. student as-
sembly on April 7, 1967.

If his conviction is upheld
Baird faces a maximum sen-
tence of five years in prison
and a $1000 fine.

The court will probable
deliver its finding sometime
early in January.

Baird was .indicted under
provisions of the “Crimes
against. Chastity laws, which

, date from 1897.

Defense. Atty, Joseph J.
Balliro argued that the law
violates Baird’s constitu-
tional right to free speech
and interferes with an indi-
viduals “private right” to
protect his health and his
life.

Balliro told Chief Justice
Raymond S. Wilkins and the
court’s six associate justices:
“Unless this statute is struck
down, we will continue to be
faced with a very mon-
strous thing, the effects of
unwanted pregnancies.”

He argued that such
pregnancies present a far
greater problem than vene-
real disease or in morality.

Balliro said that the pres-

ent law “amounts to a com- °

plete, broad and sweeping
proscription ‘against any and
all birth control activitie‘s."

Baird, who has been free
on bail pending the appeal,
was accompanied to the
court by his wife and two of
his children.

7 préximately 20 sup-
porters marched outside the
courthouse, some carrying
sighs calling for abolition of
the'law.

Asst. Dist. Atty. Joseph R.
Nolan, who prosecuted Baird
at [the Superior Court trial,
said that the object of the
state law ‘certainly is mo-
rality and morals. "

Referring to Baird's
spgech before the Boston
University students, many of
tHem coeds, Nolan said:

- ‘It ever there was an open
invitation to promiscuity and
sexual license it could not
have been better made than
by the defendant’s own re-
marks.

_ "The argument that freer
vbirth control information

“Wwill reduce illegitimacies is

unsound,” Nolan said.

He argued that any
change in the present law
should come from the Legis-
lature and not from the
courts.

als on Baird,
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The Massachusetts narcotics law which
bans marijuana as a harmful drug and
provides jail terms for possession of pot
was challenged as out of date and uncon-
stitutional yesterday in arguments before
the Supreme Judicial Court.

The arguments came as the full bench
of the High Court heard cases involving
Joseph D. Leis, 26, and Ivan Weiss, 25;
both of Philadelphia, who were convicted
in March, 1967 of possession of five
pounds of marijuana, The two men were
taken into custody on March 11, 1967
when they claimed a trunk containing the
drug at Logan International Airport.

The case attracted national attention
when Superior Court Chief Justice G. Jo-
seph Tauro held a three weeks hearing at
which experts testified concerning the use
and effects of marijuana.

In arguments before Supreme Court
Chief Justice Raymond S. Wilkins and six
associate justices, Special Asst. Dist. Atty.
James D. St. Clair warned that the “great
weight of medical opinion is that marijua-
na is a harmful and dangerous drug.”
St. Clair argued that “there is no constitu-
tional right to smoke marijuana.”

Joseph S. Oteri, counsel for Leis and
Weiss, in urging the court to invalidate
the state drug law as far as marijuana is
concerned, said that ‘“the legislature
should update the law in the might of
modern scientific knowledge. A person

State Drug Law

oee5nee?  Jail for Pot Use Called Out of Date

should have a-right to choose his own in-
toxicant,” Oteri said in arguing that the
effect of marijuana is less harmful than
that of alcohol.

«“A million and a half students have
been using this drug,” Oteri said. He ar-
gued that marijuana “has potentional
harm to a miniscule number, and to a vas
number has no danger.”

St. Clair said that medical testimony
given at the Superior Court hearing las!
year showed that “marijuana is more dan
gerous than alcohol. There is a clear asso:
ciation between marijuana and hard nar
cotics, and to say that one does not lead tr
the other is shutting our eyes to the real
ity of the situation,” St.Clair said.

St. Clair said that the present Massa
chusetts drug law which includes mari
juana in its ban “is a constitutional exer
cise of the police power for protection o
the health, safety, and welfare of thi
public.”

Oteri attacked the law as being uncon
stitutional because “the severity of th
sentence alone is enough to make it crue
and unusual punishment. This whole busi
ness of arresting kids for being presen
and for possessing small amounts of mari
juana is creating a drain on our potentis
resources,” he said.

“We are making felons or potenti:
felons out of our future leaders,” Otes
told the justices. .
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U.S. Judge
Turns Down

|

Baird Plea |

I
BOSTON (UPI) — 4 federal |
District Court judge denied to. |
day a petition of habeas corpusi
by Williau;_ K. Baird__a birthl’
0 crusader serving g
thréermonth Jjail term for distri-
buting a birth control device tg
an unmarried coed. (

Baird had sought his release |

from the Charles Street JaiI,_f

claiming the “state laws under’
| which he was convicted violated

|his constitutiona] rights of free
| speech,
If However, Judge Anthony Ju—)
| lian said his court agreed with
I:'the Massachusetts Supreme
I Court which ruled that the “he. |
|stowal of a contraceptive foam
[to a young woman” in a Bos. | -
ton University audience April
7, 1967, added nothing to the yp- I
derstanding of the lecture

(Baird was giving) and was not

a right guaran-

|

teed under the First Amend-
ment.”

The judge said, therefore, |
Baird ¢j

1S not in custody in vj-

olation of the constitution ang

.flaws of the United States.”

Baird Stays
In Jail

BOSTON (UP_'I} — A i_:?lel;zl_
District Court judge deni 9
day a petition of habeas cogprth
byyWilliam R. Baird, a bi ¢

ing
| “Ermsader=serving 4
?J?Eﬁnonth jail term fn;‘ :.ilsngo

huﬁ}lp_- a birth contro] device

é ymarried coed. .
(mB:?lT:; had sought his re!ea_s[e
from the Charles Street ]311:
claiming the statq }a\\s_ulnt:d
which he was conw_cned vuf) eflrép
"his constitutional rights o 3
spﬁiﬂ;ver, Judge Anthony Jui;
lian said his court agreed mte
the Massachusetts SUPTE?;_
Court which ruled that the “be
stowal of a confraceptive foiamﬁ
to a young woman” Ep a Bqlsq?
University audience’ April 7,
1967, added nothing to the 1_111(;
dérs'tand.ing of fhedlect‘ligi Ba:}xc') d
was giving an . S _
"ci ht guaran-
an exercise of a rig :
;{fﬁ-‘f] under the First Amend
r.!l

n’:[e‘?vs judge said, thert_aforg,
Baird “is not in custody in VE
6lation of the consutu'aon' _an
laws of the United States.N_ v 3

Baird, 37, of Hempstead, N.Y.
has about seven weeks to go o ]
his jail sentence.

¥



HEMPSTEAD, N.
dvocate William R. .

ts arrest-on charges
ronth-old girl, by ex
ure on means of contrace
ion, proves “my political
mear me with a morals charge.”
Baird  and - Naney Manfredonia, 2§
1other of the baby girl whose morals h
1arged with endan
nd released in thejr ov
ter spending Friday p
sunty (N.Y.) jails.

¥l recognizance
ight in Suffolk

They are to be {r

ied Sept. 30 in the Ist
strict Court in Ha

Uppauge, N.Y,

Mrs, Manfredonia, with her _husband_,
ter, and their infant daughter were in

2 audience at g meeting in Huntington,

Y. — Birth-control
Baird said yesterday
of corrupting a'l4-
Posing her to a lec-
ption and abor-
eénemies want to

eis
gering, ywere arraigned

SU.\’I:)AY, AUGUST 8, 1971

ing morals’ of dirl, 14 months
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Abortion Advocate Juiled:
An Infant Was in Audience

PR

Suffolk police
interrupted a lec-
ture on abortion
and birth control
in Huntington

. Slasthiglitie
Y., where Bairq spoke Friday night, ) arrzstihe speak
The meeting wasg interrupled by three er, William Baird
rlectives and two uniformed patrolmen i

: = . Nan
oking for minors whose morals might At B CY-
ive been impdired by what poli¢e called _Ann Manfredonia,
¢raphic ‘displays of methods of birth who had her

trol and means of se rtion.” 3

s of self al‘m.x.h._'on : 14-month-old

Balrd was arrested for making.the Jec- daughtor with
e and Mrs. Manfredonia for bringing o s

e infant fo hear b No one else was
‘rested. '

A police spokesman sajd the tw
irged under a slat
> who “Knowingl]
2ly to be injurious
or moral welfare”

e law penalizing any-
y.acts in A“manner
to the physical, men-
ofachild. .

“That covers “ever
ing to dirty moy
hild properly,”

ything from Mo~

ies to not caring for-
he said, ) &

Mrs. Manfredonija was scornful about

charge. “My child can hardly say
‘e than Mama and'Dada, let alone un.
stand what js going on at a meeting,”
said, adding that she brought the in-
t to the meeting-becéuse._she couldn’t
| a baby sitter, o

L3 7 s .

3aird, whose. outspoken adv
1 control has gotten him jn t
kal states; also was taken aba

~ action. ,

ocacy of
rouble in
ck by the

v uspally: p\lah_-_;i;y afrests. 39_13 test
‘against. birth-control laws,” he,said.
dded _éagc}a/;éj'ga,r__ljg‘?fﬁa_t- “if. the police

I

o were -

her. The pol'ice_
charged Baird and
the mother with
endangering the
welfare of a
minor. At left,

i Peter Manfre-

donia minister to
o

the welfare
_.' ';Kathlyn; Page 5.

§ "daughter

I

Baird,: who- 1ives 1n nempstead, and
Mrs, Manfredonia, whe lives in C:n_tra!
Islip, are Liberal candidates for supervisor
in their towns. The communities are in
different counties, however,_ and Mis.
Alanfredonia said she-and Baird had ))evi

. 3 A

met. . d /
/

Were interested in the child, they wouldn't
have left a diaphragm, azhox of birth con-
trol pills and a coil (sgizzédfgt'the lecture)
in firont of her at {he statjon house.”

%
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Village’s Abortion Ban Struck Down

By Jerry Morgan

Hempstead Village’s ban on abortions in clinics tmns have been restricted in Huntmgton and Baby]on
that are not affiliated with hospitals was struck down Towns, and the county health board has banned non-
yesterday in a unanimous decision by the Appellate ho%pltal abortions. Hempstead Village’s law, which

EE%}lf_rl_gf_Sm'__eS,ugmmﬂﬂmL__ limits abortions to hospitals and clinics with hospital
e decision by the feur-judge panel could affect affiliations was the first of its kind when it was
other local abortion bans because it said that “the passed in March. The law was chal]enged by William
'state has not conferred the power upon a village to Baird, who opera es a private clinic in the village, but
enact an ordinance of this kind . . . The regulation of it was uphe ctober in State Supreme Court.
the pract:ce of medicine, and the;rga‘ can be no doubt: Yesterday s decgglon was on an appeal of that ruling. -

that such is the effect of this ¢rdinance, is not a he village attorney Saul Horowitz, said when
matter of an mherently local nature and has never, as | notified of the decision that he would have to discuss
far' as we can perceive, been considered to fall under the possibility of an appeal to the Court of Appeals,
the autority of the village level of government. ” The the state’s highest court, thh the mayor and board of
justices said that local authority concerning health trustees. But, he siad, “our law was the first and

and welfare' was limited to local problems soch as others were pat_terned after it, so it might directly

sewage, rubbish dlSpOSﬁl and the removal of health ’affect them.”
hazards. Hempstead Mayor Dalton Miller said: “If this is

. Laws similar to that of Hempstead Village are in! lthe decision, we have an obhgatlon to the citizens of
effect in the Towns of North Hempstead, Oyster Bay the village to appeal. There is a hospital in the village
and Hempstead, and in the Cities of Glen Cove and where abortions can be done. I am not happy with the
Long Beach. In Suffolk County, non-hospital abor- report.”
Baird, however, was happy. “TMMMS
I’ve had all year,” he said. “This decision reflects: ’QET-
thinking at_the very outset.” Baird said his.c
would be open tomorrow.
William Cohn, attorney for the Eastgate Clini
Garden City, which is fighting the Town of Hemp—.
stead’s law, said last mght ““This will make my cage
stronger. It’s very interesting. I'm happy about i
you can quote me on that.” Hempstead Town At
torney Howard Levitt said: “Naturally, that is; 5.
separate case, so it won’t automatically apply to thg'
town ordinance. But, at the same time, of course, the
law we have is pattemed exactly after the villag A
The contents are identical. I think what will hap;
is that we will probably go into court with them on
agreed set of facts and see if it [the demsm)
applies equally to the town.” 4
The town has two abortion clinics, Eastgate and a
clinic run by Dr. Saul Bilik in Westbury. LB
The October decision by State Supreme Co
Justice Sol Wachtler, upholding the village’s law, ¢on:
tradicted a State Supreme Court in Rockland Coun
ty, which overturned a similar local ban.
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Baird arrested
delivering a letter

Abortion advocate Bill Baird of Valley Stream, LI,
was arrested on disorderly conduct charges in Washing-
ton, D.C. vesterday. He was released on %2533 bail and
ordered to apcear in a Virginia court on Monday merning.

Baird was seized while standing in the hallway of
Washington’s Marriott Twin Bridges Hotel. He was wait-
ing to deliver a letter to representatives of the National
Bishops Conierence, which was meeting at the hotel.

The letter asked the bishops, among other things, to
“stop inflammatory rhetoric calling pro-abortionists mur-
derers and baby-drowners,” and to “stop breaking section
3C of law 5.01” — a federal statute forbidding lobbying
by tax-exempt groups.

Baird also requested permission to show the bishops
a 10-minute “educational” film on abortion.

Joseph Horgas, a private detective hired for the confer-
ence by either the bishops or the hotel, made the arrest.
Baird claimed he was standing outside the conference room
when Horgas suddenly shouted, “Get out of hers, you're
under arrest.”

The abortion advocate was answering a reporter’s ques-
tion cn how many women he has aided, and he thinks
his revelation that 62 per cent c¢f them were Catholic
“might have set Horgas off.”

Horgas is a Catholic who opposes abortion, Baird
claims. The bishops said they had nothing to do with the
arrest.

“This is as poor a move by the police as when they
arrested me for corrupting the morals of a 14-month old
baby,” Baird said. “They can jail me or kill me, but they
won't stop the abortion movement.”

If convicted, he faces a possible one year jail term.
Baird is represented by American Civil Liberties Union

lawyers Philip Hirschkop and Dick Croodes. The arrest
was his eighth.



Abortion

Bill Baird resumes his

. By SUSAN BATTLES

Birth control and abortion advocate Bill Baird,
who touched down in Lawrence at about this time last
year when he caused a furor with his opinions, is back
in Massachusetts causing anather storm of controversy.

The boyish-looking father of four has opened an
abortion clinic on Boylston Street in Boston, and has
announced that pregnant females aged 13 and older
who want abortions may have them performed by his
staff of three doctors, all imported froin New York.

Speaking from his birth control and abortion
clinic in Hempstead, N.Y, Tuesday night, Baird said he
opened his Boston facility on Nov. 15,and has already
aborted women from Greater Lawrence as well as
women from other parts.of the Eastern seaboard.

“I’'m again at war with the Roman Catholic

- Church,” Baird said, recalling the incident in Lawrence
last year when the Brotherhood of Temple Emanuel
withdrew his Man of the Year Award because of threats
of an economic boycott from area Catholics and
members of the local Right to Life group. - :

Baird said he has filed suit in the U.S Federa
Court asking that all Massachusetts Board of Health
regulations regarding abortion be declared
unconstitutional.

Those repulations, he said, include age limits
which geny minors the nght to an abortion without
parental consent. i

The state health board’s regulations also require

certain kinds of equipment which, Baird said, are
unnecessary, extremely expensive, not required during
normal childbirth, and not required in other states.
: He said childbirth in l\@assachusetts isn’t
regulated—babies can be deliveréd irf homes and in the
back seats of taxis as well as in the hospital; vasectomies
for males can also be given at home, in a doctor’s office,
in clinics, or, if the patient chooses, in the hospital.

But when it comes to abortion, he said, the state
has devised all kinds of regulations which, he said, are
blatantly unconstitutional.

.;\_f G I‘e;.‘\"’-" L’*‘" W
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BILL BAIRD... ‘I'm again at war with the Roman

Catholic Church.’

Baird said he has also filed a $3 million damage
suit against Rhode Island state Senator Erich Taylor,
who, on a radio program on WMEX in Boston referred
to Baird as a “murderer ” Sen. Taylor is prominent in

-Rhode Island’s Right to Life movement. :
“This is the first time in this country that a person

must prove in court that abortion is murder,” Baird
said. Up until now, he said, persons could and did make
accusations like Sen. Taylor’s without fear of legal ™
reprisal. g : .

The longterm birth control crusader said he
hasn’t forgotten his experience in Lawrence last year.
He ranks it as one of the more incredible in his career of
fighting for the right of women to control their own
bodies.

| baitie

He said the withdrawal of the Temple’s award
ranks with his eight separate imprisonments in five
different states for a variety of *“crimes.”

Baird said he challenges the members of the local
Right to Life group to an open debate any time they
wish to air their opinionsin a public forum.

Baird said that since the controversy in the city in
October 1972, he has never been invited to Merrimack
Valley either to speak or debate even though he tried
“for weeks to get a public forum together to discuss the
abortion issue after the Man of the Year award was
withdrawn.

“I would like the people in Lawrence to know
that as conservative as they may be, their sex drive is no
different from that of people 1n New York—they are
having sexual intercourse as much as people in New/
York, and women are getting pregnant and are needing|
‘help,” Baird declared. ‘

Although his clinic in Boston is only a few weeks
old, people from Lawrence are already coming to it,
because its existence has spread through
word-of-mouth, he said. ‘

He emphasized that his clinic does free pregnancy
testing which is strictly confidential, and that no
teenager has to be afraid her parents will be notified or
consulted in any way

Baird said he often finds himself defending his
position on abortion, not only on moral but on
financial grounds. He says both his clinics are strictly

" non-profit—the only income he makes is through
speaking engagements. .

Next week, Baird said, he plans to be at his Boston
clinic to oversee its operation. He said he had to staff
the clinic with New York doctors who are licensed to
practice in Massachusetts because he hasn’t yet found
any in Massachusetts who care to abort 13 year-olds,
since it is as yet consideredillegal. '

Baird pointed out that the Federal court has 20
days to make a ruling on his suit against the state Board
of Health. S

“I ve never lost acase in 10 vears.” he said.
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Pro-abortion
walkers arrive
at Statehouse

GREAT BARRINGTON
— The six-day, cross-state
“Abortion - Freedom
March” by 11 Simon’s Rock
Early College students end-

.ed at the Statehouse in Bos-

ton yesterday when the stu-
dents presented to a gover-
nor’s aide petitions support-
ing the “right of minors” to
have abortions without pa-
rental consent.

Sally B. Unger, a Simon’s

Rock student who organized
the march on behalf of
women’s rights advocate
Bill Baird, said the group
spoke for about 15 minutes
with David S. Liederman,
chief secretary to Gov. Mi-

" chael S. Dukakis, and asked

that the govermor make a
statement about the rights
of * minors seeking abor-
tions.

Ms. Unger said three

male and eight female stu-

 dents participated in the

march, ‘which began ~in

o Hestﬁgl'd last'- Thursday

t-20-1976-p-27/
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M€ sala tney stayeda In pri-
vate homes and churches
en route. :
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‘death,

DURHAM — Bill
figure in the pro-choice movement
for 18 years, warned a University, of
New Hampshire audience last night
that a woman's right to an abortion
is in jeopardy. ki

“you are witnessing the death of
the abortion law in the next two to
three years unless people like your-
selves get outraged and fight back,"”
Baird said. :

Citing many recent high-level gov-
ernment appointments by President
Reagan and activities of groups such
as the Moral Majority, Baird said,
“we're going to be in for a very
rough time unless we raise our
voices in protest.”

1f abortion is outlawed, Baird pre-
dicted women again will die from
using coat hangers and other unsafe
devices fo terminate unwanted preg-
nancies. .

However, Baird, who owns clinics
that have been bombed, said he
probably will bow out of the pro-
choice fight in a year Or two.

«Everyone has a breaking point,”
Baird © said, recalling his arrests,
court battles and struggles in the
pro-choice movement. .

One case involving Baird reached
the U.S. Supreme Court and was
cited in the landmark decision over-
turning laws prohibiting abortion.

Baird, whose speech was spon-
ksored by the UNH Chapter of the Na-

. heard of anyone

Pro-choice Baird sees_
of abortion law’.

Baird, a major :

tional Abortion Rights Action ‘i

- League, characterized his support of

abortion laws as 2 «greedom fight,”.
adding that ‘‘unless women are free,”
none of us are free.” - "3
In his talk, which was attended by .|
an audience of about 300, Baird had
harsh words for the Roman Catholic
Church and many anti-abortion or-
ganizations that he called 2 Sowell-fi-
nanced minority."’
Baird asked, ‘‘Have you ever
from our side in-
vading a right-to-life headquar- !
ters?"’ !
He said, «The mentality of the op-",
position’ and protest _activities done
“in the name of God"' are “yunlike
anything you've ever seen until you %
do battle with them.”' ;
Baird told
dience who opposed 1at 7
he'd defend their right to reject’:”
abortion but that he'd didn’t beleive:
they should have the legal right to .
tell him what to belleve. . . % [
Citing the case of Somersworth’s .
Joseph Borges, who was accused of: °
eriminal trespass, criminal threat-
ening and assault at the Portsmouth™
Feminist Health Center, Baird said, {
«pd pever dare do what that man:
aid ,that MESL
Baird urged the audience of pre
dominantly women, 5t
makes sense, fight back.” ,Jg i

e
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Baird resumes battle

Ablo__r_tion

By RUTH YOUNGBLOOD
United Press International

BOSTON — Desperate unwed
teen-agers found their abortions
scheduled for today cancelled with
nowhere to turn except concerned
counselors trying to explain a law
requiring them to obtain consent
from their parents or a Superior
Court judge.

Abortion rights advocate
William Baird, calling the state
supreme court's refusal to block
the abortion consent law ‘“‘a
tremendous blow to the freedom of
young people,” set up “Teen-Age
Hotlines” and resumed his seven-
year-old legal battle.

The justices Thursday voted 3-2
to deny the requests of Baird and
the Planned Parenthood League of

- Massac misetts for a preliminary
injunction halting enforcement of
the controversial law necessitathag
parental or judicial approval in ad-
vance for abortions for unmarried
women under 18. ;

Attorneys for Baird then filed a |
motion for an evidentiary hearing -
before the high court challenging
the 1980 statute.

A spot check of Boston area
clinics indicated several scheduled
abortions on minors were cancell-
ed, with the agitated patients ask-

“What should we do?"”

said one frantic girl who asked to
remain anonymous. ‘‘They’d never
approve of an abortion, and how
am I supposed to get out of school
without them knowing to see a
judge?” she asked.

Six counselors manned the
phones at Baird’s Boston abortion
clinic, patiently explaining the

_stipulations of the statute and the
technicalities of obtaining an at-
torney while Planned Parenthood
provided a similar service.

A spokesman for the 9,500
member Massachusetts Medical
Society said the organization will
study the law and issue ap-
propriate guidelines to physicians.

Violation of the law by a doctor is
treated as a misdemeanor; there
are no penalties for the minor.

The one-paragraph order issued
by the supreme court Thursday
said, ““There has been an insuffi-
cient showing on this record of ir-

L

ini’i
ost youngsters were unaware

that the law had gone into effect.
- “My parents are very strict,” |

N ——

consent law final

reparable harm” to warrant an
injunction.

Nicki Nichols Gamble, executive
director of Planned Parenthood,
said, “We're going to monitor
developments with an eye toward
litigation.” ]

Describing the law’s stipulations
as “horrible for women of any
age,”’ Ms. Gamble said her group
“will be taking another look at this
when we have records of
hardship.”

Ms. Gamble, “appalled at what
this is going to mean for young
women unable to speak with their
parents,” said they'll have to ‘‘ap-

eal to an absolute stranger in a

lack robe.”

“‘Some will go out of state, some
will carrv unwanted children to
term and some will obtain abor-
tions illegally,” Ms. Gamble
predicted.
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Bill Baird’s a tired man, but refuses to quit

|

By AMY|{BLOTCHER
Enterprise Staff )

Practically every word out of Bill Baird’s mouth, even
the words used to partially describe
activist — is controversial. -

_ During his 18 years of fighting for women’s rights to
freedom of choice for abortion and birth control, he has
also been described as a devil, a murderer, a “corrupter of
morals’”’ and a perpetrator of ‘“‘crimes against chastity.”

After 18 years, Bill Baird is tired.”. . tired but still
fighting. : o ’

«It wears you down,” he said during an interview this
week. Baird was in Brockton approaching churches and
schools about the possibility of giving lectures this fall. *‘It
hurts when I read that I'm a devil or a murderer.”

Yet, Baird is not about to forsake his cause, a cause
for which he has been jailed eight times.in five states for
talking about birth control. His name has been placed on
two cases before the U.S. Supreme Court.

Although national polls have said that 70 percent of the
American people support
that Right to Life activists may succeed in pushing through
a Constitutional amendment that human life begins at con-
ception, making abortion equivalent to murder.

Nineteen states of the 34 needed for ratification, in-
cluding Massachusetts, have already passed amendments
that human life begins at conception.

“Youwillseemedeathofyourﬁghtsasawmanin

BILL BAIRD
.. . he refuses to quit

is — abortion -

legalized abortion, Baird worries.

- _to abort herself died in his arms,
ded in her uterus. The incident made him resolve to fight

jail, “chasing rats out of my cell.”
P 5 = T ——

the next two to three years, unléss women -
sive,” he predicted. e S DEFAe s

. Baird believes the separation of church and state, c:
of the basic commandments of our society, is being eroded. -

“The people of Massachusetts have been so brain-
washed by the political'arm of the Roman Catholic Church
and few people have the guts to tell Humberto Cardinal
Medeiros that we appreciate his viewpoint but he.has no
right to use his political base to force all Americans to be-
lieve by law that a fertilized egg is a person,” Baird said.

 Abortion, he said, agreeing for once with his pro-life
opponents, is a moral issue. “It is a moral question, tut a
personal and a private one.”

There is where any similarity in thinking between him
and his opponents end. “I think it’s evil to bring a baby into
the world that you can’t care for, won't love,” he said.

According to Baird, there were two events that caused
him to become, in his own words, a ‘“‘social reformer.” The
first was the death of his sister, Louise, at age 12, when he
was nine. She was recuperating from a ruptured appendix
when she.died of a cerebral hemorrhage while in the hospi-
tal. Baird said her death may have sensitized him to
w.omens’ needs, especially since a doctor originally mis-
diagnosed ! the case, saying the girl was suffering from
menstruation cramps. N

The second event occurred in the early 1960s, when as
medical director for a pharmaceutical firm, he made a call
at a hospital in New York and a woman who had attempted
a coat hanger still embed-

for legal abortion and birth control.
The Brooklyn-born Baird opened the first birth contfol

_ - abortion center in the nation on Long Island in 1965 when

* the New York legislature
- Today is is the director of two additional centers, a second

liberalized its birth control laws.

one in New York and one on Boylston Street in Boston. -

The centers provide counseling and birth control ser-
vices to 90,000 patieants a years, with doctors and nurses
performing a total of 10,000 abortions. Costs for an,_a_bpn‘._ion
range from zero to $175, depending on the indn_._ﬂdual‘s
ability to pay. , o

Baird was jailed for the first time for exhibiting con-
traceptives in defiance of a New Jersey law in 1965.

In 1967, when only doctors in Massachusetts were :al-
lowed to distribute birth control devices, and then only to
married couples, Baird gave a lecture at Boston/University
about birth control. When he gave a can of spermicidal
foam to an unmarried 19-year-old, he was arrested: He was
convicted and in 1970 spent 36 days in the Charles Street

'l



Advocate of abortion rights

wants

By KATHLEEN MELLEN

" AMHERST — Bill Baird, advo-
cate for

women, §£gﬁf 510" legally
use: birth control and haw

ns, says the nation is facing a vio-
lent "shootmg war” on the issues,
but has not yet awakened to the

. fact.

Baird, whose abortion clinic in
Néw York City was firebombed in
1979 with 50 patients and staff
members on the premises, spoke

- Tuesday at the University of Massa-
chusetts about the increasing num-

" ber of bombings at clinies. To date,

he said, 63 clinics have been
damaged or totally destroyed by
such bombings.

. In response, Baird calls for what

' he calls a 50-foot ‘DMZ’ (demili-

- tarized zone) in front of every abor-

" tion clinic in the country.

" Fifteen years ago this week,
Baird was arrested at Boston Uni-
versity for displaying a poster
showing different methods used by

' chologically’ mugged”

‘DMZS arvuind clmlcs

e SPRINGFIELD MOQNlNG— UN[ON t# i+ 85

women to abort unwanted children,
including coat hangers and kmttmg
needles.

oo O

Today, Baird said, young people
don’t even know about the methods
that were used for many illegal
abortions.

“This generatlon has been raised
in a time when both abortion and
birth control are legal,” he said, but
the right of women to choose these

options is being drastically and vio- -

lently attacked.

Baird places the blamne for the
attitude on what he calls “rightist
terrorists” who have been psycho-
logically and physically attacking
clinic patients.

He also blamed President Reagan
and the Catholic Church for their
lack of tolerance on the abortion
issue.

Reagan, said )Balrd “has done
more to set back human rights than
any president in modern times.”

He also called for the bishops of
the Catholic Church to “learn toler-
ance” for the many people of differ-
ent fa1ths whose religions do not
condemn’ abortions.

“I believe in the right to demon-
strate,” said Baird, but “the right to

freely walk in and out without being.

punched, kicked, spat upon or psy-
must . be
plotected , _
EAEER Lm ga
'~ _ Baird said that the natmn is now
: “on the verge of a shootmg war ahd
(doesn’t) even know it.” He ‘'said

-——-\: TR S )

rnost abortion clinics now employ
armed guards in order to protect
themselves from violent attack.

In addition to the DMZ, Baii
said he is encouraging clinics to
take other precautionary measures
including the use of metal screens
on windows, peepholes and dead-
bolt locks on doors.

“We must defend ourselves. ... If
you hurt my clinic, 111 fight you to
the death to protect it,” said
Baird.

Finally, Baird encournond oday’s
young people to . become more

active in ensuring ‘their continued
right to secure a safée and legal
abortion. , ’

. “Young people today are specta~
tors to the work now bemg done for’
their own freedom ... a freedom
being destroyed right under their
noses,” he said.



Baird
‘free

[011{87 WORC
Bx LINDA KILLIAN
OF THE HEGIONAL STALF
FITCHBURG

When abortion rights activist
Bill Baird asked several hundred
Fitchburg State College students
yesterday how many think women
should have the right to choose an
abortion, virtually every hand
went up.

Baird was warmly received by
the students, most of whom agree
with him but when he began his

fight 25 years ago for a woman's °

right to birth control information
and to a safe, legal abortion he
was not considered to be in the
‘mainstream.

He was jailed eight times for
speaking on those issues and in-
volved in several Suprmeme Court
cases challenging laws which, re-
stricted those rights.

Baird hasn't changed much, he's
still fighting, only now more of the
country is on his side.

HARD-FOUGHT RIGHTS

However, he said those hard-
fought rights can quickly be taken
away if a man like Robert Bork is
confirmed to the Supreme Court.

“If you don't get invoived, if you
don’t fight for your rights, can't
you see how you lose those rights,”
Baird asked the students.

When Baird asked how many
have written to their congressman
or the Senate Judiciary Committee
in opposition to Bork, only a few
raised their hands.

Baird said he thinks the students-

bave grown complacent about the
rights they take for granted. .~

“Please wake up, your freedom
is under attack like never before,”
he said. ... st

. He was first jailed in New York
in 1965 for showing a diaphragm
“during a speech. Several years lat-
er he was arrested in Boston for
displaying a condom and contra-
ceptive foam in 2 public appear-

have been shocking. - ¢’

OBTAIN INFORMATION

Since that time Supreme Court
cases brought by Baird upheld an
individual's right to obtain infor-
mation - about birth control the
right of a minor to receiye an
abortion without the consent of her
parents and laid the groundwork'
for the case legalizing abortion.

Twenty or even 10 years ago the
display Baird showed the students
of contraceptive devices would

Far more shocking to the stu-
‘dents were the examples of imple-
ments women used for illegal
abortions prior to the Supreme
Court decision legalizing abortion.

The stories. of knitting needles
and coat hangers, used by women
before many of the students were
born, no doubt sounded alqmst im-
probable to them.

However, Baird contended
Fitchburg hasn’t changed all that
much. When he visited the city 10
years ago he threatened to start an
abortion clinic and he said by a
call he made to Burbank Hospital
yesterday there may still be a need
for such a place.

.THERAPUTIC ABORTIONS

+ Baird said when he called Bur-
bank and asked about abortion ser-
vices he was told only therapeutic

abortions are performed there.

“We haven't gone very far in

tells FSC students
dom is under attack’

this country,” said Baird.

Baird said he still gets' death
threats and po.nts to the recent
firebombing of abortion clinics, in-
cluding his own on Long Island as
evidence of those opposed to his
ideas.

“I have to worry about being
shot . . . I have to worry about
being punched,” he said.

About a dozen people protested
outside the zuditorium where

- Baird was speaking and listened to

his speech.

One man holding a crucifix
asked Baird, “D> vou believe in the
law of God a: taught by Jesus
Christ.”

‘FILLING THEM WITH LIES’

A small grou> waited until after
his speech to chalivi.g= Baird.

“These are gao- kids and you're
duping them and you're filling
them full of lies,” an older woman
said to Baird.

“You are murdering a person
when you perform an abortion.
You hate God . . .you are getting
even with God,” said the woman,
who refused to give her name.

Lynda Magner, a 20-year-old el-
ementary education major from
Woburn calledi—Baird “quite a
guy.’l

She said she was very impressed
with his speech and was shocked to
think that he had been arrested at
one time for disseminating infor-
mation about birth control.

“I wouldn’t choose to have an
abrtion but I think I should have

the right to choose one if I want
one,” said one student.

She said she did not want to give
her name because she has seen
anti-abortion protesters stopping
people going into a Worcester clin-
ic and “I'm scared by these peo-
ple.”

‘HAVE RIGHT TO CHOOSE’

“They’re very quick to condemn
everybody else,” she said.

“I think they're way off. I just
think we should have the right to
choose,” said Julie Heinze, a 19-
year-old FSC sophmore from
North Andover.

“Look at all the decent people
who support abortion rights. Are
all these people murderers?”’
Baird asked the students.

About 60 of the students were
members of a Psychology of
Human Sexuality class at FSC but

. the rest showed up because they

were interested, said psychology
professor Alan Bernstein.

“They have choices to make in
their lives. The important thing is
that they have the right to hear it,”
he said of the discussion between
Baird and the anti-abortionists.

When he began the quest for
reproductive rights, Baird said he
never thought he would still be
fighting 25 years later, but he ad-
mitted he doesn’t know how to give
up.

Many women and others on the
same side of the issue have often
disassociated themselves with
Baird and characterized him as

Bill Baird

someone with a talent for self-pro-
motion.

But Baird, who runs non-profit
abortion clinics in Boston and
Long Island said he is certainly not
in it for the money and it has even
caused him to lose his family.

He also points to the time he has
spent in jail as part of the heavy
sacrifice he has made for the
cause,

“I can’t even get my own kids to
get fired up” about the cause, he
said.

Baird, who speaks frequently
around the country, said he would
like to ease up but he just doesn’t
se¢ anyone willing to take up the
fight.

“I have done a lot of good for
this nation,” said Baird,

“I'm certain 100 years from now
he will be remembered as one of
the historical figures,” said Bern-
stein.
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Bill Baird fears
anti-abortion issue
will start civil war

By DANA KENNEDY
Associated Press
BOSTON — Bill Baird says he’s
more worried than at any other time
during the 26 years he has fought
for birth control and abortion rights.
Baird said he fears that his work,
which led in part to. the 1973 Su-
preme Court decision legalizing
abortion, might swiltly come un-

4 done. And he's concerned that no
| one understands what’s at stake in

the growing battle between anti-

# and pro-abortion activists.

%ﬂ“l see war,” Baird said. “I see that
is nation has a real potential ta
turn into Northern Ireland unless
people take seriously this holy war
being waged aged.”

Baird, 56, predicts women are
about to lose important civil rights
allowing them to have abortions
and to choose birth-control devices.
He describes the onslaught against

zborticn as the result of an aggres-

nous file of old press clippings that
detail his brushes with the law —
like his 1967 arrest for distributing
contraceptives to Boston University
students.

For a man closely associated with
the once-revolutionary concept of

sexual freedom. Baird leads a near-

his wife and 4 children for almost 1.
years. The decision to Jive separates
ly came after his children becamg
the t ;
moved them to an undisclosed town
somewhere in New England and
lives alone “behind a_six-foot-high

Baird’s two other counseling clin=
ics are in Hempstead and Hauppagé
on Long Island. His clinics do not of=
fer abortions because they becameé:
too expenswe to perform, he said.-

N infull lonel A

Aran har.

hi

BILL BAIRD: “The real root of the anti-abortion movement is sive Hﬂht-wlnug@wi&mnr__hmmmmm
to keep women at home waiting with the pipe and slippers. m"te“ by the Reagan administra-

It’s called control.”

“The real root of the anti-abor-
tion movement is to keep women at
home waiting with the pipe and

“slippers,” he said. “It's called con-

trol.”

Baird says he began his crusade in
the early 1960s when a woman died
in his arms after a self-inflicted

E%ut nothing can stay him from his

crusade. He said he recently worked
night and day on behalf of a'coma-
tose New York woman who was al-
lowed by a judge to have an abor-
tion earlier this month over the ob-
jection of anti-abortion activists.
—Lsee myself as the candle that-

kness of ignorance and

abortion attempt with an eight-inch___sexism " Baird said “I don't have

coat hanger. Baird said he believes
that American women might be
forced to return to that era.

"I grieveover the fact that Amer-
ica seems fast asleep at at the wheel,”
Baird said during a recent interview
at his counseling and referral clinic
in Boston. “Americans should wake

up and learn that freedom isn't

free.”

Despite his years battling anti-

~bortion activists, Baird has never
taken a public stance on the moral-

~ ity of choosing an abortion.

“And I never will,” he said. “We
men have been telling women what

to do for too long. When I'm asked -

the question in debates, I always
say, ‘T'll never get pregnant, it isn’t
up to men to decide for women.' "

Baird often travels with a volumi-

—much money but 'm the most stub-
born man you'll ever meet in your.

Baird is most bitter about a 1971 -
incident in which he gave a lecture
on birth control before an audience
that included a mother and her 14-
month-old child and was arrested
fQr corrupting a minor.

He also served three months in
prison for distributing contracep-
tives. He said he still “remembers
how I felt standing in the ashes™ af-
ter his Hempstead clinic was fire-
bombed in 1979. )

He has been shot at, spat at and

il e s
“I will die fighting this cause,” he
said. “I eat, sleep and breathe your
rights.”
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New York State Bar Association’s Women in Law Section Issues
Statement on the Supreme Court’s Decision in Dobbs Overturning
Roe v. Wade

6.28.2022

By Women in Law Section

June 24, 2022 will forever be etched in our memories as the day our fundamental rights as equal citizens were
taken away from American women and all childbearing persons. The majority’s decision in Dobbs v. Jackson
Women's Health Organization, No. 19-1392, 597 U.S. __ (2022), for the first time in U.S. history chooses to use
the Constitution to limit rather than expand civil rights. Dobbs overturns the landmark case Roe v. Wade[1]
which, almost 50 years ago, recognized a woman’s Constitutional right to abortion. The Court also overrules
Planned Parenthood of Southeastern Pa. v. Casey,[2] which had affirmed Roe as stare decisis in 1992, and thus
overturns a super-precedent.

The Supreme Court’s disastrous decision will unleash and inflict irreparable harm on the lives of girls, women,
childbearing persons, men, and all persons in the United States, as well as on the rule of law.

Although there have been no substantial changes in the law or facts, other than the composition of the Court,
since Roe was decided, the majority’s decision erases five decades of precedent relied upon by Americans. It
also undermines the Court’s standing as a non-political branch of government. Even Chief Justice Roberts
recognizes that the majority goes too far when he says: “None of this, however, requires that we also take the
dramatic step of altogether eliminating the abortion right first recognized in Roe.” Dobbs, 597 U.S.
(Roberts, C.J., concurring in judgment), slip op. at 5.

The majority’s decision is an attack on the constitutional rights and lives of women and all childbearing persons.
It intentionally disregards the importance of women’s autonomy over their lives, physical selves, and well-
being. It takes away from women and all childbearing persons the right to make decisions about their own
bodies, reproductive freedom, and healthcare. It subverts women’s status as equal citizens under the law and the
right to privacy and liberty under the 14™ Amendment. Make no mistake: without body autonomy, there is no
equality. As the dissenting justices state: “[O]ne result of [the] decision is certain: the curtailment of women’s
rights, and of their status as free and equal citizens.”[3]

Dobbs allows states to ban abortion, even without exceptions to protect the life and well-being of the mother and
even in cases of rape or incest. Within weeks, women and childbearing persons in at least twenty-one states will
be subject to such laws. Some laws will go as far as to criminalize healthcare decisions by persons seeking
abortions and the conduct of anyone who assists them, including medical professionals, parents, and loved ones.
This is taking place even though a majority of Americans support a woman'’s right to choose, including in states
where abortion has been strictly curtailed.[4]

about:blank 1/3
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No woman or childbearing person should be deprived of their right to decide whether to bear a child or their
right to access safe reproductive care. No one should be forced to continue a pregnancy when their own life is at
stake. No victim of a crime should be forced to continue a pregnancy resulting from rape or incest. No one
should be subject to arrest or criminal prosecution based on the choices they make regarding their own
healthcare. No one should be subject to arrest or criminal prosecution in the case of a miscarriage. No one
should have to resort to unsafe or back-alley abortion methods. And yet, this is now the new reality for millions
of Americans.

We live in a nation where there is no safety net for families. We have no universal healthcare, no universal
childcare, and no nationwide paid family or medical leave. Millions of women and their partners have relied
upon Roe and Casey for family and life planning and for healthcare decisions. Against this backdrop, the
majority fails to recognize that forced pregnancies increase maternal mortality rates, which already are
exceptionally high for women of color in the United States.[S] Forced pregnancies resulting from child rape and
incest are likely to result in an increase in forced marriages, poverty, and ongoing abuse, effectively ending those
girls’ childhoods and futures. Forced pregnancies not only adversely impact women and girls, but their family
members, partners, children, and communities.[6]

Furthermore, the purported bases for the majority’s decision have no place in modern-day American
jurisprudence. Among the rationale cited by the Court as “deeply rooted in history” are a 17t century jurist who

supported marital rape and had women executed for witchcraft, and 19th century statutes that criminalized
abortion at a time when women were disenfranchised and had no say in choosing elected representatives or
jurists, and when, in many states and territories of the United States, Black women were enslaved.[7]

The majority also fails to acknowledge that some religions recognize and permit women to access abortions.[8]
Thus, the decision would deprive persons of religious freedom by preventing them from making decisions about
their health and families based on their religious beliefs and tenets. At least one lawsuit has been filed objecting
to the impact of state anti-abortion laws on religious freedoms.[9]

The decision is a harbinger for the Court’s next actions involving individual rights and privacy. This decision
has far-reaching and disastrous consequences for our country, imperiling the privacy and freedoms we have
earned and cherish, including rights regarding contraception, sex, and marriage.[10] The majority takes great
pains to assert that this decision is limited to abortion. But Justice Thomas shows us how the Court might in fact
roll back the rights we have gained under Griswold, Lawrence, and Obergefell.[11]

We are grateful that New York State in 2019 enacted the Reproductive Health Care Act codifying Roe v. Wade
into New York law. We applaud the New York legislature and Governor Kathy Hochul for recently enacting six
bills expanding abortion access and protecting healthcare providers and those traveling to New York State for
abortion services.

We recognize, however, that these laws and rights are at risk if Congress were to pass a federal law banning
abortion. That is why we need to act now.

The Women in Law Section of the New York State Bar Association urges members of Congress from all parties
to pass federal legislation protecting freedom of choice and the rights of women, and to block any federal
abortion ban. We also continue our strong support for proposed equal rights amendments to the U.S. and New
York State Constitutions, and we urge legislative bodies to pass such amendments once and for all.

Xk %k %k
About the Women in Law Section

The New York State Bar Association’s Women in Law Section is a dynamic group of attorneys — both women
and men — that serves as a critical voice for women. Our mission is to advance women in the legal profession
and advocate for the fair and equitable treatment of all women under the law. For more information about our
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Section, committees, and ways you can get involved, please visit: https:/nysba.org/committees/women-in-law-
section/.

[1] 410 U.S. 113 (1973).
[2] 505 U.S. 833 (1992).

[3] Dobbs, 597 U.S. (Breyer, Sotomayor, Kagan, J.J., dissenting), slip op. at 4; see also id. at 12 (“The
Constitutional regime we enter today erases the woman'’s interest and recognizes only the State’s (or the Federal
Government’s).”).

[4] See, e.g., https://news.yahoo.com/cbs-news-poll-americans-react-130011112.html (published June 26, 2022);
https://www.houstonpublicmedia.org/articles/news/health-science/2022/05/04/424672/poll-shows-majority-of-
texas-voters-would-oppose-overturning-roe-v-wade/ (published May 4, 2022).

[5] See Center for Disease Control “Maternal Mortality Rates in the United States, 2020,” at
https://www.cdc.gov/nchs/data/hestat/maternal-mortality/2020/maternal-mortality-rates-2020.htm

[6] See “Unintended Pregnancy and Its Adverse Social and Economic Consequences on Health System: A
Narrative Review Article,” at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4449999/ and “Economic burden
of unintended pregnancy in the United States,” https://www.rtihs.org/publications/economic-burden-unintended-
pregnancy-united-states.

[7] Appendices A and B of Dobbs cite laws of states and territories dating from 1825-1919. Women were not
permitted to vote in 49 of the 50 states and territories when those laws were enacted and, in many of those states
and territories, slavery was still in full force at the time those laws were enacted.

[8] See https://www.nbcnews.com/news/us-news/religions-support-abortion-rights-leaders-are-speaking-
rcna27194 (“Some religions support abortion rights. Their leaders are speaking up”).

[9] https://www.npr.org/2022/06/15/1105229512/florida-abortion-law-synagogue-lawsuit-15-weeks

[10] The dissent, co-authored by Justices Breyer, Sotomayor, and Kagan, set forth the stark result of this
decision: “Whatever the exact scope of the coming laws, one result of today’s decision is certain: the curtailment
of women’s rights, and of their status as free and equal citizens.” Dobbs, 597 U.S.  (Breyer, Sotomayor,
Kagan, J.J., dissenting), slip op. at 4. They spell out the brutal consequences to women and child-bearing
persons: “from the very moment of fertilization, a woman has no rights to speak of. A state can force her to
bring a pregnancy to term, even at the steepest personal and familial costs.” Id. at 2.

[11] Dobbs, 597 U.S. (Thomas, J., concurring), slip op. at 3.
*QOpinions expressed herein are those of the Women in Law Section and do not represent those of the New

York State Bar Association unless and until they have been adopted by its House of Delegates or Executive
Committee.
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NEW YORK STATE BAR ASSOCIATION

Resolution Adopted by the House of Delegates on _November 5, 2022

WHEREAS, the New York State Legislature has found that “comprehensive reproductive health
care is a fundamental component of every individual's health, privacy and equality”! and that “New
Yorkers deserve a constitution that recognizes that every person is entitled to equal rights and
justice under the law regardless of who they are, whom they love, or what their families look like”;?

and

WHEREAS, effective January 22, 2019, New York State enacted S.240/A.21,> which amended
the New York State Public Health Law, Education Law, and Penal Law, and added new Article
25-A, the Reproductive Health Act, to the New York State Public Health Law*; and

WHEREAS, on June 13, 2022, New York State enacted six laws (together, the “June 13, 2022,
Legislative Package”)’ to protect patients and providers in anticipation of the U.S. Supreme
Court’s final decision in Dobbs v. Jackson Women’s Health Organization, as follows: (i)
S.9039A/A.10094A Establishes a Cause of Action for Unlawful Interference with Protected
Rights; (i1) S.9077A/A.10372A Relates to Legal Protection for Abortion Service Providers; (iii)
S.9079B/A.9687B Prohibits Misconduct Charges Against Healthcare Practitioners for Providing
Reproductive Health Services to Patients Who Reside in States Where Such Services Are Illegal;
(1iv) S.9080B/A.9718B Prohibits Medical Malpractice Insurance Companies from Taking Adverse
Action Against a Reproductive Healthcare Provider Who Provides Legal Care; (v)
S.9384A/A.9818A Includes Abortion Providers and Patients in the Address Confidentiality
Program; and (vi) S.470/A.5499 Authorizes a Study to Examine Unmet Health and Resource
Needs and Impact of Limited Service Pregnancy Centers; and

WHEREAS, on June 24, 2022, the U.S. Supreme Court issued its decision in Dobbs v. Jackson
Women’s Health Organization, No. 19-1392, 597 U.S. _ (2022), overturning Roe v. Wade and
Planned Parenthood of Southeastern Pa. v. Casey, cases which had recognized a right to abortion
under the U.S. Constitution; and

WHEREAS, on January 21, 2022, the Executive Committee of the New York State Bar
Association adopted an affirmative legislative proposal in support of passage of New York State
Senate Bill S.1268, which proposed an amendment to Article 1 of the New York State Constitution
in relation to equality of rights and protection against discrimination,® and the New York State Bar

! https://www.nysenate.gov/legislation/laws/PBH/2599-AA.

2 https://www.nysenate.gov/legislation/bills/2021/s51002.

3 https://www.nysenate.gov/legislation/bills/2019/s240.
4

https://www.nysenate.gov/legislation/laws/PBH/A25-A.

> https://www.governor.ny.gov/news/governor-hochul-signs-nation-leading-legislative-package-protect-abortion-

and-reproductive.
6 https://www.nysenate.gov/legislation/bills/2021/S1268.
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Association had previously in 2019 adopted support for proposed equality amendments to the New
York State Constitution and an Equal Rights Amendment to the U.S. Constitution; and

WHEREAS, on July 1, 2022, the New York State Senate and Assembly passed S.51002, a
concurrent resolution of the Senate and Assembly proposing an amendment to Section 11 of
Article 1 of the New York State Constitution in relation to equal protection,’

WHEREAS, federal legislation, titled the Women’s Health Protection Act of 2022,% has been
proposed in the U.S. Senate and House of Representatives, to prohibit governmental restrictions
on the provision of, and access to, abortion services; and

WHEREAS, federal legislation has been proposed that would ban abortion nationwide and/or
diminish the current protections under New York law;

NOW, THEREFORE,

IT IS RESOLVED, that the New York State Bar Association supports the rights of individuals to
choose legal reproductive health care, including abortion; and it is

FURTHER RESOLVED, that the New York State Bar Association supports the amendments to
New York State Public Health Law, Education Law, and Penal Law, as enacted in New York State
by the signing of S.240/A.21 in 2019; and it is

FURTHER RESOLVED, that the New York State Bar Association supports N.Y. Public Health
Law Article 25-A as enacted in 2019; and it is

FURTHER RESOLVED, that the New York State Bar Association supports the June 13, 2022,
Legislative Package, as enacted by New York State and supports the policies and intent of the
legislative package enacted; and it is

FURTHER RESOLVED, that the New York State Bar Association supports S.51002 of 2022, as
passed by the New York State Senate and Assembly, and as policy the proposal codified in this
concurrent resolution to amend Section 11 of Article 1 of the New York State Constitution in
relation to equal protection; and it is

FURTHER RESOLVED, that the New York State Bar Association supports passage of the
Women’s Health Protection Act of 2022, and supports the policies and intent of this bill; and it is

FURTHER RESOLVED, that the New York State Bar Association opposes passage of laws that
would ban abortion nationwide and/or diminish the current protections under New York law; and
it is

7 https://www.nysenate.gov/legislation/bills/2021/s51002.
8

https://www.congress.gov/bill/117th-congress/senate-bill/4132.
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FURTHER RESOLVED, that the New York State Bar Association approves the report and
recommendations of the Women in the Law Section; and it is

FURTHER RESOLVED, that the officers of the Association are hereby authorized to take such
other and further action as may be necessary to implement this resolution.



SECOND AMENDED REPORT OF THE NYSBA WOMEN IN LAW SECTION IN

SUPPORT OF ITS PROPOSED RESOLUTION SUPPORTING REPRODUCTIVE

HEALTH-CARE RIGHTS AND REPRODUCTIVE AUTONOMY AND THE NEW
YORK STATE EQUAL RIGHTS AMENDMENT!

October 24, 2022
I. INTRODUCTION

On June 24, 2022, the United States Supreme Court issued its decision in Dobbs v. Jackson
Women’s Health Organization, No. 19-1392, 597 U.S (2022), overturning Roe v. Wade, 410
U.S. 113 (1973). When the Dobbs decision was leaked and then issued, overturning millions of
Americans’ constitutional right to abortion, bar associations across New York and the country
issued strong statements in opposition to Dobbs and the potential impacts on other rights at stake
(e.g., contraception access, same-sex relationships, and same-sex marriage). However, one
prominent bar association — the New York State Bar Association (NYSBA or the Association) —
could not speak as the Association on this important issue because it does not have a policy on
reproductive health care.

The U.S. Supreme Court in Dobbs held that reproductive rights are a legislative issue.”> NYSBA’s
mission statement makes clear:

Our mission is to shape the development of law, educate and inform the public,
and respond to the demands of our diverse and ever-changing legal profession.
NYSBA advocates for state and federal legislation and works tirelessly to
promote equal access to justice for all.>

Why Support this Proposal Now?

As a result of Dobbs, there are now, or soon will be, laws on the federal and New York State
(NYS) level that need the immediate attention of the Association.

New York State has supported the right to reproductive health care, including abortion, for more
than 50 years. NYS recently updated its laws with the Reproductive Health Act of 2019. NYS
reaffirmed its commitment to reproductive health care and health-care providers in June 2022,
when the New York Governor signed into law six pieces of legislation protecting reproductive and

! This report amends the Report of the NYSBA Women in Law Section (WILS) in Support of its Proposed Resolution
Supporting Abortion Rights and the New York State Equal Rights Amendment, dated August 22, 2022, and its
amended report dated August 26, 2022.

2 Dobbs v. Jackson Women's Health Organization, No. 19-1392, 597 U.S. _ (2022), slip op.at 69. In July 2022, in
Dobbs, the U.S. Supreme Court held that “the Constitution does not confer a right to abortion. Roe and Casey must

be overruled, and the authority to regulate abortion must be returned to the people and their elected representatives.”

3 See https://nysba.org/about/ (emphasis added).
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abortion rights for all.* However, the Dobbs decision paves the way for federal and state legislation
that would place existing NYS reproductive health care rights at risk.

On the state level, we ask NYSBA to advocate for the current version of the Equality Amendment
(ERA) to the NYS Constitution, S.51002. Since 2019, NYSBA consistently has adopted as policy
three prior versions of the NY ERA legislation.’ In 2019, NYSBA also adopted the Federal ERA
as a policy of the association. The New York State ERA currently pending, S.51002, is a
concurrent resolution of the Senate and Assembly proposing an amendment to Section 11 of
Article 1 of the New York State Constitution in relation to equal protection and includes
protections for reproductive health care and autonomy.® On July 1, 2022, the New York Legislature
passed this version of the ERA to the NYS Constitution. The process for amending the NYS
Constitution requires the ERA amendment to pass two separate legislative sessions and then be
approved by referendum. This means the ERA will be on the State legislative agenda again in 2023
and, assuming it is passed again, it must then be approved by the voters, presumably in 2024.

On the federal level, bills were proposed that would impose nationwide restrictions on
reproductive health care rights including abortion. If a nationwide abortion law passes, it would
severely restrict, if not eliminate, the rights we have held under New York state law for over 50
years.

As detailed more fully below, the threats to women’s and girls’ health care and family planning
are real. A majority of Americans support the right to choose, including in states where abortion
has been strictly curtailed.” NYSBA cannot advocate on this important issue if it does not have a

4 These laws are:S.9039A/A.10094A (Establishes a Cause of Action for Unlawful Interference with Protected Rights);
S.9077A/A.10372A (Relates to Legal Protection for Abortion Service Providers); S.9079B/A.9687B (Prohibits
Misconduct Charges Against Healthcare Practitioners for Providing Reproductive Health Services to Patients Who
Reside in States Where Such Services Are Illegal); S.9080B/A.9718B (Prohibits Medical Malpractice Insurance
Companies from Taking Adverse Action Against a Reproductive Healthcare Provider Who Provides Legal Care);
S.9384A/A.9818A (Includes Abortion Providers and Patients in the Address Confidentiality Program); and
S.470/A.5499 (Authorizes a Study to Examine Unmet Health and Resource Needs and Impact of Limited Service
Pregnancy Centers). See https://www.governor.ny.gov/news/governor-hochul-signs-nation-leading-legislative-
package-protect-abortion-and-reproductive (attached as Exhibit A).

5 See Exhibit B: https://nysba.org/app/uploads/2020/03/19-20NYSBA11.pdf (New York State Bar Association #11
Memorandum in Support of the 2019 ERA bill (prohibiting discrimination against a person based on “sex” and
“pregnancy,” among other protected categories, circulated to the NYSBA Legislature on Feb. 28, 2019)); Women in
Law Section Updated Memorandum in Support of Equal Rights Amendment to the New York State Constitution, Bills
A.271 and A.272/S.517 (Feb. 6, 2019) (prohibiting discrimination against a person based on “sex” and “pregnancy”);
Resolution of the Women in Law Section Supporting the New York State Equal Rights Amendment (S.1268) (Sept.
24, 2021) (prohibiting discrimination against a person based on “sex” and “pregnancy and pregnancy outcomes”,
among other protected categories)).

¢ https://www.nysenate.gov/legislation/bills/2021/s51002.

7 See New York State Bar Association’s Women in Law Section Issues Statement on the Supreme Court’s Decision
in Dobbs Overturning Roe v. Wade, n.4, https://nysba.org/new-york-state-bar-associations-women-in-law-section-
issues-statement-on-the-supreme-courts-decision-in-dobbs-overturning-roe-v-wade/.
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policy. For this reason, it is critical that NYSBA adopt a policy supporting reproductive health
care, including abortion, and reproductive autonomy.

As lawyers we are sworn to uphold the law. As leaders of the state bar, we are duty bound to raise
our voices and advocate when individuals, including our members, are not treated equally under
the law. Recently, the President of NYSBA, Sherry Levin Wallach, Esq., spoke of the importance
of the need to act:

It is more important than ever that we seize every opportunity to
work together. In light of the Dobbs decision, I believe that we have
an obligation to act. As a leader for women and for equal rights for
all, this section has a vital role to play. We must see this as the
opportunity it is, we are in the right place at the right time. Because
it’s not just reproductive rights, but all our rights that are in
jeopardy.®

The Women in Law Section urges NYSBA to adopt WILS’ Report and Resolution Supporting
Reproductive Health-Care Rights and Reproductive Autonomy and the current New York State
ERA, so that we can maintain these important existing NYS health-care laws and preserve our
right to reproductive health care and reproductive autonomy. This includes:

(1) recognition of the rights of individuals to access legal reproductive health care,
including abortion;

(i1) support for amendments to the NYS Public Health Law, Education Law, and Penal
Law, as enacted in NYS by the signing of S.240/A.21 in 2019;’

(iii)  support for N.Y. Public Health Law Article 25-A as enacted in 2019;'°
(iv)  support for the June 13, 2022, Legislative Package as enacted by New York State'!
and support for the policies and intent of the legislative package enacted (see

Exhibit A for summaries of the June 13, 2022 Laws);

(v)  support for S.51002'% of 2022, the NYS Equal Rights Amendment (ERA), as passed
by the New York State Senate and Assembly, and as policy the proposal codified

8 https://nysba.org/dobbs-decision-presents-wide-ranging-ramifications-for-womens-rights/.

? https://www.nysenate.gov/legislation/bills/2019/s240.

10 https://www.nysenate.gov/legislation/laws/PBH/A25-A.

1 See n.4, supra.

12 See https://www.nysenate.gov/legislation/bills/2021/s51002.
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in this concurrent resolution to amend Section 11 of Article 1 of the New York
State Constitution in relation to equal protection;

(vi)  support, as a federal legislative priority, for passage of the Women’s Health
Protection Act of 2022'3 and support for the policies and intent of this bill; and

(vii)  opposition to laws that would ban abortion nationwide and/or diminish the current
protections under New York law.

II. NYSBA SHOULD SUPPORT REPRODUCTIVE HEALTH CARE RIGHTS
INCLUDING THE RIGHT TO CHOOSE ABORTION

When the Supreme Court issued its decision in Dobbs, WILS drafted a statement in opposition
and, in doing so, learned that NYSBA does not have any policy regarding reproductive health-care
rights, including abortion rights. As a result, WILS has prepared this report and the accompanying
resolution asking NYSBA to adopt a policy supporting reproductive health-care rights.

A. Many Bar and Medical Associations Support Reproductive Health-Care Rights

Bar associations across the country, including the American Bar Association'* (ABA), the
National Association of Women Lawyers!'> (NAWL), the Women's Bar Association of the State
of New York!® (WBASNY), New York County Lawyers Association!” (NYCLA) and the NY City
Bar Association'® expressed their opposition to the Dobbs decision and their support for
reproductive health care and abortion rights. Associations of medical professionals, including the
American Medical Association!® (AMA), the American College of Obstetricians and
Gynecologists (ACOG), the American Academy of Pediatrics, and the American Academy of

13 See https://www.congress.gov/bill/117th-congress/house-bill/8296 (emphasis added).

14 https://www.abajournal.com/web/article/aba-stands-up-for-abortion-same-sex-marriage-and-contraceptive-rights;
see also https://www.americanbar.org/news/abanews/aba-news-archives/2022/08/aba-reaffirms-support-
reproductive-rights/.

15 https://www.nawl.org/page/reproductive-justice.

16 https://rewba.org/wbasny-supports-a-womans-right-to-make-her-own-reproductive-healthcare-decisions-and-
strongly-opposes-the-leaked-united-states-supreme-courts-draft-decision-in-the-dobbs-v-jackson-w/.

17 https://www.nycla.org/pdf/NY CLA%20Statement%200n%20SCOTUS%20Ruling%20re%20Dobbs%20(1).pdf.

13 https://www.nycbar.org/media-listing/media/detail/supreme-courts-overruling-of-roe-and-casey.

19 https://www.ama-assn.org/about/leadership/dobbs-ruling-assault-reproductive-health-safe-medical-practice.
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Family Physicians, also issued statements opposing the Dobbs decision and supporting abortion
rights.?’ As reported in the news,

The American College of Obstetricians and Gynecologists' position
on abortion is that it should be legal and available to patients with
healthy pregnancies up to fetal viability (when the fetus has a chance
of surviving outside of the uterus). While it's generally understood
to occur around 23 weeks, fetal viability is ultimately a "medical
determination," according to the ACOG, and it may vary pregnancy
to pregnancy.21

The various positions of the ABA, NAWL, WBASNY, ACOG, AMA, American Academy of
Pediatrics, and American Academy of Family Physicians include: (i) abortion is health care; (ii)
abortion bans pose an existential threat to the health, safety, and well-being of women, children,
all child-bearing persons, and their families; and (ii1) abortion bans are inequitable and perpetuate
inequities.?

As we said in our own WILS statement in reaction to the Dobbs ruling,

The majority’s decision . . . intentionally disregards the importance
of women’s autonomy over their lives, physical selves, and well-
being. It takes away from women and all childbearing persons the
right to make decisions about their own bodies, reproductive
freedom, and healthcare. It subverts women’s status as equal
citizens under the law and the right to privacy and liberty under the
14th Amendment.?’

B. NYS Has Supported Abortion Rights for Over 50 Years

In New York State, abortion has been legal since 1970. New York expanded abortion rights in
2019.2* In June of this year, in response to the leaked draft decision in Dobbs, NYS enacted
legislation, including the June 13, 2022 Legislative Package, to expand abortion access within the

XSee, e.g., https://www.cnet.com/health/medical/the-medical-community-says-abortion-access-is-health-care-heres-
why/;  see also https://www.aap.org/en/news-room/news-releases/aap/2022/aap-statement-on-supreme-court-
decision-in-dobbs-v.-jackson-womens-health-organization/.

2.
22 Seen. 14,15, 16, 19 and 20.

2 See https://nysba.org/new-york-state-bar-associations-women-in-law-section-issues-statement-on-the-supreme-
courts-decision-in-dobbs-overturning-roe-v-wade/.

24 See https://www.nysenate.gov/legislation/bills/2019/s240;  https://www.nysenate.gov/legislation/laws/PBH/A25-A.
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State of New York, to help protect persons who travel here for abortion services, and to protect
health-care providers who provide abortion services in the State.

As set forth above, NYS has introduced several ERA proposals. Following Dobbs, the NYS ERA
proposal was modified once more to explicitly include a person’s “reproductive healthcare and
autonomy” as a protected classification. To avoid any confusion, the bill’s sponsors made clear
what this means in their supporting memorandum:

It is not possible to achieve sex equality while prosecutors and state agencies single
out pregnant people for punishment because of their pregnancy, the outcomes of
their pregnancies and their reproductive healthcare decision making. And because
the right to abortion is central to a pregnant person's equality, this amendment
clarifies that any action that discriminates against a person based on their
pregnancy, pregnancy outcome, reproductive healthcare, or reproductive
autonomy is a sex-based classification. This is critical given the Supreme Court's
recission of the constitutional right to abortion care. As one protected pregnancy
outcome, abortion care is a fundamental right that is integral to a person's
reproductive autonomy. Indeed, reproductive autonomy is the power to decide and
control one's own contraceptive use, pregnancy, and childbearing. For example,
people with reproductive autonomy can control whether and when to become
pregnant, whether and when to use contraception, which method to use, whether
and when to continue a pregnancy, and decisions in childbirth. And this is
consistent with our state's long history of protecting bodily autonomy long
enshrined in our common law, as established in 1914 with Justice Cardozo's famous
articulation of the doctrine in Schloendorff v. Society of New York Hospital, 211
N.Y. 125, 129-130 (1914) that every human being of adult years and sound mind
has a right to determine what shall be done with his own body. The State shall
further not use its police power or power of the purse to burden, limit, or favor any
type of reproductive decision making at the expense of other outcomes, and, as
consistent with section 17 of this article, shall guarantee rights and access to
reproductive healthcare services.?

On July 1, 2022, the New York Legislature passed this version of the ERA to the NYS
Constitution, which would add “reproductive rights and autonomy” as a protected category.?® As
noted above, the ERA will be on the State legislative agenda again in 2023 and, assuming it is
passed again, will go to a referendum, presumably in 2024.

Elsewhere in the United States, however, some states began to enact or trigger abortion bans.
Within weeks, in some instances days, after the Court issued the Dobbs decision, ten states enacted
laws banning almost all abortions, four states enacted laws banning abortion after six weeks, and

2 Sponsor Memo, https://www.nysenate.gov/legislation/bills/2021/S51002 (emphasis added).

26 https://www.nysenate.gov/legislation/bills/2021/S51002.
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additional bans have been enacted or are about to be triggered.?” Some states make no exceptions
for victims of rape or incest.?® The status of abortion in each state is constantly changing.?

WILS urges NYSBA to adopt as policy and legislative proposal Senate Bill S51002,°° the ERA to
the NYS Constitution that was passed by the State’s Senate and Assembly on July 1, 2022, and as
policy the proposal codified in this concurrent resolution to amend Section 11 of Article 1 of the
New York State Constitution in relation to equal protection.

C. Abortion Is Health Care

Abortion bans cannot stop tragic medical complications and violent criminal behavior. Soon after
the first abortion bans went into effect, we began to read reports of their dreadful effects on women
and children across the United States.

e In Ohio, a ten-year-old rape victim had to travel to Indiana for an abortion (before Indiana
imposed its own abortion ban).?!

e In Tennessee, doctors canceled an abortion while the patient was in the procedure room,
despite acknowledging that the fetus was not viable, forcing her to travel to Georgia to
terminate her pregnancy.*?

e In Louisiana, a woman carrying a fetus that was missing part of its skull and would not
survive, was denied an abortion in her home state.>

e In Texas and Wisconsin, women carrying non-viable fetuses were forced to wait until they
showed signs of life-threatening infections before doctors would terminate the
pregnancies.>*

27 See  https://www.cnn.com/2022/08/25/politics/abortion-access-trigger-laws-idaho-tennessee-texas/index.html
(published Aug. 25, 2022).

28 See https://www.chicagotribune.com/nation-world/ct-aud-nw-abortion-conservatives-supreme-court-20220506-
zdfjswn4cveora32emjhu3m4x4-story.html (published May 6, 2022).

2 See https://www.washingtonpost.com/politics/2022/06/24/abortion-state-laws-criminalization-roe/.

30 See https://www.nysenate.gov/legislation/bills/2021/s51002.

31 See https://www.cnn.com/2022/07/14/us/indiana-ag-ohio-rape-victim/index.html (published July 15, 2022); see
also https://www.cincinnati.com/story/news/2022/09/27/affidavits-2-more-raped-minors-were-denied-ohio-
abortions/69520380007/.

32 https://www.nytimes.com/2022/08/01/us/abortion-journey-crossing-states.html.

33 https://news.yahoo.com/louisiana-mother-said-she-denied-003726187.html (published Aug. 16, 2022).

M https://www.nbcnews.com/health/health-news/abortion-laws-texas-wisconsin-forcing-pregnant-women-wait-care-

rcna41678 (published Aug. 8, 2022).
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e Patients of child-bearing age who are suffering from painful and often debilitating
rheumatoid arthritis have been denied prescriptions for essential medications because they
may cause abortions.*

e In states that prevent pregnant women from getting a divorce, pregnant women could not
free themselves of abusive spouses.*®

These types of patients were denied or are being denied basic health care. Before Dobbs, treating
physicians could have recommended and performed abortions, if appropriate, for victims of incest
and rape, or where the abortion was in the best interest of the physical and mental health of the
patient.

But as states have been imposing abortion bans and restrictions, medical professionals and
facilities are now refusing to perform abortions or are delaying them until later than otherwise
medically advisable.

As health care is delayed, the dangers to a pregnant person increase.>’ A procedure that should be
done as soon as the problem is diagnosed is postponed for days or weeks, as doctors are forced by
law to wait for the worst outcomes. Care is often delayed even for persons with the financial
means and ability to travel to other states for abortions, because it takes time to schedule
appointments in other states, schedule time off from their jobs, arrange care for children or other
family members at home, and, for some, raise funds needed for the costs of travel, hotel stays, and
medical care.

Abortion bans are also causing medical professionals and facilities to refuse to perform necessary
procedures to end ectopic pregnancies.’® According to medical professionals, an ectopic
pregnancy is not viable, and is a life-threatening condition that requires emergency treatment. An
ectopic pregnancy is also a serious risk to the pregnant person. Yet, due to the repressive laws
imposed by certain state abortion bans, doctors in those states are forced to wait until their patients

35

https://www.washingtonpost.com/health/2022/08/08/abortion-bans-methotrexate-mifepristone-rheumatoid-
arthritis/; https://www.reuters.com/world/us/state-abortion-bans-prevent-women-getting-essential-medication-2022-

07-14/.

36 https://www.austinchronicle.com/news/2022-08-05/texans-cant-divorce-while-pregnant-can-use-ivf-for-now/;
https://www.msn.com/en-us/news/us/women-in-missouri-cant-get-a-divorce-while-pregnant-many-fear-what-this-
means-post-roe/ar-AAZMpIB.

37 See, e.g. n. 33.

38 https://my.clevelandclinic.org/health/diseases/9687-ectopic-pregnancy (an ectopic pregnancy is “a pregnancy that
happens outside of the uterus.... This is a life-threatening condition. An ectopic pregnancy is not a pregnancy that can

be carried to term (till birth) and can be dangerous for the mother if not treated right away.”) (emphasis added).
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exhibit life-threatening symptoms before they can provide the care needed to end those
pregnancies.>

Medical professionals in states with abortion bans are delaying or refusing to perform procedures
that would be standard medical care for women and childbearing persons who have miscarriages.*’

And medical professionals face grave concerns over what might be permissible in treating pregnant
persons with cancer, when treatments can unintentionally end pregnancies.*!

Forcing minors to carry a pregnancy to term is especially cruel and is profoundly unacceptable in
cases of rape and incest. A forced pregnancy effectively means ending the minor’s childhood. For
example, in August 2022, “a Florida court of appeal upheld a decision stating a 16-year-old could
not get an abortion because she lacked the maturity to make a decision, even after the parentless
minor said she was not ready to have the child and was still in school.”*? In some cases, children
who are pregnant leave school due to the shame and burdens of the pregnancy. Others may leave
school to start working in order to pay for the costs of medical care and childcare, while still being
a child themselves. Either way, the loss of educational opportunities will affect their lifetime
earnings and potential. Further, some pregnant minors will be forced into marriage, which often
means victims are forced to marry their rapist and will be vulnerable to further victimization by
sexual assault, abuse and domestic violence.*

The right to reproductive healthcare and autonomy includes more than the right to an
abortion. Abortion bans are also causing medical professionals and pharmacies to stop prescribing
or dispensing medications to persons of child-bearing age with serious health conditions such as
cancer and rheumatoid arthritis, because the medications may cause abortions.**

39 https://www.wired.com/story/the-fall-of-roe-makes-complex-pregnancies-even-riskier/ (published Aug, 8, 2022).

40 https://www.nytimes.com/2022/07/17/health/abortion-miscarriage-treatment.html (published July 17, 2022).

“Thttps://www.bloomberg.com/news/articles/2022-06-24/overturning-roe-can-impact-therapy-for-cancer-miscarriage
(published June 24, 2022); https://abcnews.go.com/Health/pregnant-women-cancer-doctors-fear-abortion-bans-
death/story?1d=85948248 (published July 19, 2022).

42 See “Florida court says teen isn't mature enough to get an abortion.” The teen, identified only as Jane Doe 22-B,
has no parents. https://apple.news/AdFRONulkQbg WA3ZgBxLhQ (published on August 16, 2022).

4 See “Unintended Pregnancy and Its Adverse Social and Economic Consequences on Health System: A Narrative
Review Article,” at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4449999/ and “Economic burden of unintended

pregnancy in the United States,” https://www.rtihs.org/publications/economic-burden-unintended-pregnancy-united-
states.

44 See https://www.washingtonpost.com/health/2022/08/08/abortion-bans-methotrexate-mifepristone-rheumatoid-
arthritis/ (published Aug. 8, 2022); https://www.reuters.com/world/us/state-abortion-bans-prevent-women-getting-
essential-medication-2022-07-14/.
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The right to reproductive health care and autonomy also includes the rights to access contraceptives
and fertility treatments, which are rights that could be placed at risk by any restriction or ban on
abortion. There are grave concerns that laws that ban abortion at the moment of conception could
deprive persons of the ability to build a family using in vitro fertilization (IVF).* IVF helps many
people start their families, including couples who are infertile, and "people who have cancer or
have other reasons that they want to preserve their fertility for the future," as well as "same-sex
couples, transgender patients, and patients with a wide range of health challenges, such as uterine
abnormalities and recurrent pregnancy loss... However, if new laws specify that embryos are
protected from the time of fertilization, then that could create a significant problem for patients."*®

D. Abortion Bans Place Medical Professionals at Risk

Medical professionals are acutely aware that the potential repercussions for violating state abortion
bans are harsh: they could face criminal and/or financial penalties, lose their licenses to practice
medicine and jeopardize their professional reputation. For example, the Indiana doctor who treated
the 10-year-old rape victim from Ohio was investigated by the Indiana’s Attorney General’s office,
even though the procedure was legal in Indiana at the time of the treatment.*’ Even where abortion
bans have exceptions for the life of the mother, “doctors say that what constitutes imminent death
has remained vague under the laws, which could put pregnant patients in grave danger.”*

Health-care providers know when abortions are medically necessary. Yet in some states, doctors
are told to consult with their attorneys for clarity.** Physicians know when to recommend ending
a pregnancy before the patient becomes severely ill, or is at risk of bleeding to death, losing organ
function, permanently damaging reproductive health, or worse. But due to vague and draconian
laws, doctors are sending pregnant persons home to wait until they are at imminent risk of death
before they are willing to perform abortions, if ever.

4 See https://www.medpagetoday.com/special-reports/exclusives/100028 (In the IVF process, embryos “that have not
progressed to a state that is normal” before implantation are typically discarded, and there may be additional embryos
with chromosomal abnormalities “that are discarded or donated to research. Providers are able to determine which
fertilized eggs are likely to go on to a pregnancy and which are not.”).

1d.

4 https://www.theguardian.com/us-news/2022/jul/27/indiana-investigates-abortion-doctor-10-year-old-rape-victim.

48 https://www.nbcnews.com/health/health-news/abortion-laws-texas-wisconsin-forcing-pregnant-women-wait-care-
rcna41678.

4 https://www.wwno.org/news/2022-07-28/louisiana-doctors-confused-about-abortion-law-advised-by-state-board-
to-consult-with-lawyer.
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E. Abortion Bans Exacerbate Inequity and Inequality

Abortion bans will not end abortions. They did not do so prior to 1973 and they will not do so
today. Persons who need an abortion for medical reasons or other reproductive health reasons will
find a way. Some will choose medication abortions, at least while such methods are legal. Persons
who cannot afford or obtain medication abortions may attempt dangerous methods such as
counterfeit medications, herbal supplements, and even, horribly, the methods used before Roe:
hangers or knitting needles. Others may travel to states where abortion is accessible.>

Not everyone has the means or support system to make the trip to the nearest state where abortion
is accessible. Some persons cannot take time away from their jobs without losing pay or risking
getting fired. Some are caring for children or other family members at home and will need to find
caregivers to take care of their families during their absence. Some do not have a relative or friend
who can accompany them to care for them after the procedure. Some do not have the financial
means to pay for gas, carfare, flights, hotels, medical care, post-surgical care, and other costs of
out-of-state abortions. Abortions later in pregnancy may require two trips to the medical provider.
This means that all these issues — taking time off, finding caregivers, travel, and medical costs —
are likely to be more burdensome. And, where anesthesia or other sedatives are involved, hospitals
and clinics are unlikely to proceed unless the patient has arranged for someone to pick them up
and care for them afterward.

Persons with means and a support network are more likely to be able to travel to states where
abortions are accessible. But this may be difficult, if not impossible, for others. Women without
the means or support to obtain reproductive health care may be forced to carry their pregnancies
to term or forced to find other, potentially dangerous, methods to terminate their pregnancies.
Abortion bans thus exacerbate inequity and inequality, and deny women and all child-bearing
persons equal protection under the law.

Those most impacted by abortion bans are those already impacted by lack of access to health care.
They also face poverty and issues of bias in the health-care system.’! A 2018 study by the
American Journal of Public Health reached this conclusion: “[w]omen denied an abortion were
more likely than were women who received an abortion to experience economic hardship and
insecurity lasting years.”>? In other words, the cycle of poverty is perpetuated.

We live in a nation where there is no safety net for families. We have no universal health care, no
universal childcare, and no nationwide paid family or medical leave. Millions of women and their

30 https://www.msn.com/en-us/travel/news/it-is-ridiculous-its-a-lot-texas-women-describe-traveling-to-new-mexico-

for-abortions/ar-AA116ADC (published Aug. 25, 2022).

51 https://abenews.go.com/Health/abortion-restrictions-disproportionately-impact-people-color/story2id=84467809;
https://www.npr.org/2022/08/18/1111344810/abortion-ban-states-social-safety-net-health-outcomes.

32 https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5803812/.
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partners have relied upon Roe and Casey for family and life planning and for health care
decisions.>

Forced pregnancies can have negative consequences not only for the person forced to carry the
pregnancy to term, but also for their family members. They may lose income during any time that
the pregnant family member must take unpaid leave for medical care, pregnancy-related
conditions, childbirth, and recovery. They may be pushed into poverty, or further into poverty,
with the addition of another child in the family. They may not have the funds to pay for the costs
of prenatal care, childbirth, and other pregnancy-related medical conditions, especially if the
pregnancy causes the mother to suffer severe or life-threatening medical conditions. And, in the
worst-case scenario, the mother could die.

And make no mistake, abortion bans are a matter of economic and health justice that
disproportionately impact people of color.

While maternal mortality has increased among all races of U.S.
women over the past 20 years, recent CDC data shows that U.S.
Black women are three times more likely to “die from a pregnancy-
related cause” than their White counterparts. Studies show that even
when Black and White women have similar incomes, prenatal care
and other health indicators, Black women have a higher risk of
pregnancy-related death.’*

With ectopic pregnancies ranking as the fifth highest cause of maternal death for Black women,
the delays in care caused by abortion bans as noted above will undoubtedly increase the risk of
death for Black women.>> With higher rates of pregnancy complications, increased difficulties in
accessing contraception, issues of bias in receiving health care and lower rates of insurance
coverage, the likely outcome is that Black women, along with many women of color including
Latinx and Indigenous women, as well as women and all child-bearing persons who are
experiencing poverty, will be most directly and negatively impacted by losing access to abortion
as a reproductive health option.

33 https://nysba.org/new-york-state-bar-associations-women-in-law-section-issues-statement-on-the-supreme-courts-
decision-in-dobbs-overturning-roe-v-wade/.

5 https://www.washingtonpost.com/politics/2022/06/25/dobbs-roe-black-racism-disparate-maternal-health/; see

https://www.cdc.gov/nchs/data/hestat/maternal-mortality/2020/maternal-mortality-rates-2020.htm.

35 Id.; see https://ajph.aphapublications.org/doi/full/10.2105/AJPH.2021.306375.
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F. Abortion Bans Violate Religious Freedoms

Abortion bans also violate persons’ freedom of religion.® There are many religions that permit
abortions for reasons that are not permitted by many state abortion laws, including the physical
and mental health of the mother. Each pregnant person should have the option to follow their own
religion and spiritual beliefs and consult with religious or spiritual leaders of their choosing when
deciding whether to abort a pregnancy. An abortion ban, by making the decision for everyone
regardless of their personal religious and spiritual beliefs, deprives persons of their religious
freedoms.’

G. Abortion Must Be Kept Legal and Safe

Pregnancy is dangerous, and there are many medical reasons why abortion may be the best option
for the health and well-being of the pregnant person. There is no one list that could account for all
the scenarios in which abortion is the safer choice.

As the ACOG said in 2017:

Induced abortion is an essential component of women’s health care.
Like all medical matters, decisions regarding abortion should be
made by patients in consultation with their healthcare providers and
without undue interference by outside parties. Like all patients,
women obtaining abortions are entitled to privacy, dignity, respect,
and support.

Many factors influence or necessitate a woman’s decision to have
an abortion. They include but are not limited to, contraceptive
failure, barriers to contraceptive use and access, rape, incest,
intimate partner violence, fetal anomalies, illness during pregnancy,
and exposure to teratogenic medications.

Pregnancy complications, including placental abruption, bleeding
from placenta previa, preeclampsia or eclampsia, and cardiac or

56 https://verdict.justia.com/2022/06/29/the-roadmap-for-pregnant-girls-and-women-to-assert-their-religious-liberty-
to-invalidate-abortion-bans; https://www.nbcnews.com/news/us-news/religions-support-abortion-rights-leaders-are-

speaking-rcna27194.

57

See, e.g., https://religionnews.com/2022/10/07/3-jewish-women-file-suit-against-kentucky-abortion-bans-on-
religious-grounds/; https://www.azmirror.com/2022/08/25/jewish-congregations-mount-legal-challenges-to-state-
abortion-bans/; see also Jane Doe No. 1 v. Attorney General of Indiana, 2022 WL 5237133, at *3-9 (S.D. Ind. Sept.
26, 2022) (Indiana fetal disposition law, requiring healthcare facilities to bury or cremate fetal tissue and prohibiting
them from incinerating the tissue as medical waste, violates the Free Exercise clause because it burdens plaintiffs’
sincerely held religious and moral beliefs of treating aborted fetuses as medical waste).
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renal conditions, may be so severe that abortion is the only measure
to preserve a woman’s health or save her life.’8

Moreover, as detailed above, abortion bans threaten the ability of persons to access life-saving
medications, to make reproductive health choices involving contraception and in vitro fertilization,
and to exercise their religious freedom.

As a result, we cannot support policies or laws that ban abortions even if they provide for
exceptions (which some state abortion bans do not) in cases of rape, incest, fetal non-viability, or
serious and life-threating health conditions of the mother. Rather, each pregnant person should
have the right to assess their own situation and needs, the right to choose to consult with their own
medical provider, religious advisor, and/or family member, and the right to choose whether to
continue or terminate a pregnancy.

Laws that prohibit abortion after 6 weeks, or even until 15 weeks of pregnancy, are not the answer.
Significantly, these laws often start the count as of the pregnant person’s last menstrual cycle,
which is before conception.> Six weeks later, a woman may be prohibited from having an abortion
before she even knows that she is pregnant.®® At 15 weeks, a woman may know that she is pregnant
but not have had the opportunity to seek prenatal care to evaluate her own health and the health of
the fetus. She may not have had the time to take whatever steps she needs to decide whether to
continue with the pregnancy. She or the fetus may not yet have developed medical complications
that would make continuing with the pregnancy a danger to her own health or lead to a
determination that the fetus is not viable. Persons with forced pregnancies often cannot, or do not,
obtain prenatal care, thus endangering their own health and that of the child. And women who
travel for abortions may have those procedures later in their pregnancies, increasing any health
risks.

For these reasons, we believe that New York’s law is the best model to protect reproductive rights
and health-care providers. The Reproductive Health Act of 2019 removed abortion from the
criminal code and broadened abortion rights.®! New York law permits abortion up to and including
24 weeks of pregnancy (the estimated time of fetal viability). After 24 weeks, pregnant persons
can still have access to health care, including an abortion, if the patient’s health or pregnancy is at
risk.%?

https://www.acog.org/advocacy/facts-are-important/abortion-is-healthcare.

w

https:/flo.health/pregnancy/week-by-week/gestational-age.

60 https://www.npr.org/2021/09/01/1033171800/texas-abortion-ban-supreme-court-.

o https://www.nysenate.gov/legislation/bills/2019/s240;  https://www.nysenate.gov/legislation/laws/PBH/A25-A.

2 https://www.ny.gov/programs/abortion-new-york-state-know-your-rights;
https://ag.ny.gov/sites/default/files/abortion-laws-english.pdf.
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H. We Cannot Take Our Reproductive Rights for Granted

We cannot discount the significant chance that, even in New York, our rights may be in jeopardy.
The Dobbs decision, by removing the federal Constitutional protection for abortion, cleared the
path to a potential national abortion ban. Such a ban could pre-empt the laws of our State and
other states that protect abortion rights, overruling the choice of the people.> Anti-abortion
politicians in Congress have made clear their interest in enacting such a law, were they to control
Congress. Pro-choice leaders in Congress recognized this risk when they brought to a vote a law
that would have codified Roe nationwide.®* Our State Legislature responded to Dobbs when it
voted in favor of amending the NYS Constitution to add protected categories including protection
for reproductive health care and autonomy.%’

The risks to our reproductive rights and health-care rights are too great to sit on the sidelines. New
York must adopt the ERA to the State Constitution to add “reproductive rights and autonomy” as
a protected category. In addition, we must vigorously support a national law protecting
reproductive health-care rights, and strenuously oppose any national law banning abortion.

To achieve these goals, it is imperative that the New York State Bar Association engage its
advocacy and lobbying efforts on behalf of the ERA and federal reproductive health-care rights,
including abortion rights, and reproductive autonomy.

63 As we recently saw in Kansas, when the people are asked to vote for or against abortion rights, they overwhelmingly
choose to protect abortion rights. See https://news.yahoo.com/kansas-abortion-protections-results-constitutional-
amendment-024132082.html (published Aug, 2, 2022).

Polls show that a majority of Americans support a woman’s right to choose, including in states where abortion has
been strictly curtailed. See, e.g., https://news.yahoo.com/cbs-news-poll-americans-react-130011112.html (published
June 26, 2022); https://www.houstonpublicmedia.org/articles/news/health-science/2022/05/04/424672/poll-shows-
majority-of-texas-voters-would-oppose-overturning-roe-v-wade/ (published May 4, 2022).

% https://www.congress.gov/bill/117th-congress/house-bill/8296.

% https://www.nysenate.gov/legislation/bills/2021/s51002.
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III. CONCLUSION

For the foregoing reasons, WILS strongly urges NYSBA to adopt WILS’ Report and Resolution
Supporting Reproductive Health-Care Rights and Reproductive Autonomy, including Abortion
Rights, and the current New York State Equal Rights Amendment (ERA), so that we can maintain
these important existing NYS health-care laws and preserve our right to reproductive health care
and reproductive autonomy. This includes:

(1) recognizing the rights of individuals to access legal reproductive health care,
including abortion;

(i1) support for amendments to the NY'S Public Health Law, Education Law, and Penal
Law, as enacted in NYS by the signing of S.240/A.21 in 2019;

(i)  support for N.Y. Public Health Law Article 25-A as enacted in 2019;

(iv)  support for the June 13, 2022, Legislative Package as enacted by New York State
and support for the policies and intent of the legislative package enacted (see
Exhibit A for summaries of the June 13, 2022 Laws);

(v) support for S.51002 of 2022, the NY'S Equal Rights Amendment (ERA), as passed
by the New York State Senate and Assembly, and as policy the proposal codified
in this concurrent resolution to amend Section 11 of Article 1 of the New York
State Constitution in relation to equal protection;

(vi)  support for passage of the Women’s Health Protection Act of 2022 and for the
policies and intent of this bill;

(vil)  opposition to laws that would ban abortion nationwide and/or diminish the current
protections under New York law; and

(viii) authorization for the officers of the Association to take such other and further action
as may be necessary to implement this resolution.

Submitted by:

NYSBA Women in Law Section
October 24, 2022
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Comprehensive Six-Bill Package Protects Both
Patients and Providers in Anticipation of Final
Decision by Supreme Court on Dobbs v. Jackson

S.9039A/A.10094A Establishes a Cause of Action
for Unlawful Interference with Protected Rights

S.9077A/A.10372A Relates to Legal Protection for
Abortion Service Providers

S.9079B/A.9687B Prohibits Misconduct Charges
Against Healthcare Practitioners for Providing
Reproductive Health Services to Patients Who
Reside in States Where Such Services Are lllegal



S.90808/A.97188 Prohibits Medical Malpractice
Insurance Companies from Taking Adverse Action
Against a Reproductive Healthcare Provider Who
Provides Legal Care

S.9384A/A.9818A Includes Abortion Providers and
Patients in the Address Confidentiality Program

S.470/A.5499 Authorizes a Study to Examine Unmet
Health and Resource Needs and Impact of Limited
Service Pregnancy Centers

Governor Kathy Hochul today signed a nation-leading legislative package to immediately protect
the rights of patients and empower reproductive healthcare providers in anticipation of a final
decision by the Supreme Court on abortion access. The legislation takes specific actions to
address a variety of legal concerns unleashed by the Supreme Court's leaked opinion on Dobbs
v. Jackson, which would overturn the landmark decision of Roe v. Wade on the eve of its 50th
anniversary. Governor Hochul signed the bills at the historic Great Hall of Cooper Union, while
flanked by Senate Majority Leader Andrea Stewart-Cousins, Speaker Carl Heastie, key partners

in the state legislature, as well as abortion and reproductive healthcare providers and advocates.

"Reproductive rights are human rights, and today we are signing landmark legislation to further
protect them and all who wish to access them in New York State. The women of New York will
never be subjected to government mandated pregnancies. Not here. Not now. Not ever,"
Governor Hochul said. "Today, we are taking action to protect our service providers from the
retaliatory actions of anti-abortion states and ensure that New York will always be a safe harbor
for those seeking reproductive healthcare. New York has always been a beacon for those

yearning to be free. And | want the world to hear - loud and clear - that will not change."

https://www.youtube.com/embed/wx6 EXENuvL8
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"New York refuses to sit back and allow the Supreme Court to reverse years of progress by
taking away a woman's right to make choices about her own body," said Lieutenant Governor
Antonio Delgado. "We will provide a safe haven for women in New York with this nation leading
package of legislation signed into law today which protects a patient's rights and empowers
reproductive healthcare providers. New York will never stop fighting to make sure that women

who are seeking safe, accessible abortion services receive them."

Majority Leader Andrea Stewart Cousins said, "The leaked Supreme Court opinion to overturn
Roe v. Wade sent shockwaves throughout the nation. Taking away the right to safe and legal
abortion care will harm women's health and relegate women to second-class citizens with no
right to bodily autonomy. Since gaining the Senate Majority in 2019, the Democratic Majority has
been actively working to safeguard the reproductive rights of New Yorkers, and we will once
again lead the way to guarantee reproductive rights and protect New York women from harmful
policies implemented around the country. Thank you to Governor Hochul, Speaker Heastie, and

all of my members in the Democratic Conference for ensuring our rights remain safe."”

Assembly Speaker Carl Heastie said, "Reproductive health care decisions should be made
between a patient and their doctor. The bills being signed into law today will ensure that the
medical professionals that provide these critical and lifesaving practices are protected from
retaliation by states that are restricting those rights. Thank you to Governor Hochul, Senate
Majority Leader Stewart-Cousins and my Assembly Majority colleagues for working together to
get this done. We will keep fighting to protect women's bodily autonomy, their right to make their
own health care decisions, and the doctors and nurses and everyone that ensures that women

have access to reproductive healthcare."

State Health Commissioner Dr. Mary T. Bassett said, "New York has done much to enshrine
abortion rights into law, and for that | am grateful and proud. Safe abortions protect our medical
and physical well-being, and provide us with the choice of autonomy and intervention, but are
also filtered through the inequities of our society and this will be particularly true among Black,
Brown, and Indigenous people as these new barriers will mean less access for communities of
color and those who are low income further entrenching long standing inequities. Today's bill
signings further preserve those rights, strengthen those protections, and provide access to
services that would otherwise be denied, and so | want to thank Governor Hochul, Leader
Stewart-Cousins and Speaker Heastie for their leadership and efforts to make certain New York

remains a beacon of hope, a safe harbor, a sanctuary for all.”

Legislation S.9039A/A.10094A establishes a cause of action for unlawful interference with
protected rights. This will allow individuals to bring a claim against someone who has sued them
or brought charges against them for facilitating, aiding, or obtaining reproductive health or

endocrine care services in accordance with New York State Law.

Legislation $S.9077A/A.10372A aims to provide certain legal protections for abortion service

providers, those who assist someone else in obtaining an abortion, or individuals who self-



manage an abortion. This bill provides those protections by creating a statutory exception for the
extradition of abortion-related offenses, prohibiting courts from cooperating with out-of-state civil
and criminal cases that stem from abortions that took place legally within their borders, and

providing judicial protections by prohibiting law enforcement from cooperating with anti-abortion

states' investigations regarding abortions that look place legally.

The women of New York will never be subjected to
government mandated pregnancies. Not here. Not
now. Not ever.

Governor Kathy Hochul

Legislation S.9079B/A.9687B prohibits professional misconduct charges against healthcare
practitioners on the basis that such healthcare practitioner, acting within their scope of practice,
performed, recommended or provided reproductive healthcare services for a patient who

resides in a state where such services are illegal.

Legislation S.9080B/A.9718B prohibits medical malpractice insurance companies from taking
any adverse action against an abortion or reproductive healthcare provider who performs an
abortion or provides reproductive healthcare that is legal in the state of New York on someone

who is from out of state.

Legislation S.9384A/A.9818A allows reproductive healthcare services providers, employees,
volunteers, patients, or immediate family members of reproductive healthcare services providers

to enroll in the State's address confidentiality program to protect themselves from threats.

Legislation S.470/A.5499 directs the New York State Department of Health commissioner to
conduct a study and issue a report examining the unmet health and resource needs facing
pregnant people in New York and the impact of limited service pregnancy centers. This ensures
New Yorkers have access to information and resources necessary to have healthy pregnancies

with positive outcomes.

State Senator Alessandra Biaggi said, "Today, New York is one step closer to becoming a true
sanctuary state for those seeking healthcare no matter the circumstances. While other states are
looking to criminalize abortion and gender-affirming care, New York continues to reaffirm its
commitment to reproductive justice and serve as a model for the rest of our nation. The FIRE
HATE Act will protect individuals who come to New York to receive an abortion or gender-
affirming care- ensuring that everyone, regardless of background, always has the right to care.

I'd like to thank Governor Hochul, Assemblymember Burdick, and my Legislative colleagues for



prioritizing this crucial legislation and ensuring that New York remains a safe haven for

reproductive care."

State Senator Cordell Cleare said, "As Chair of the Senate Women's Issues Committee-l am
very proud that today, our State takes a number of proactive steps to ensure that we protect the
fundamental human rights of health, safety and choice as it relates to reproductive healthcare.
These collective measures, including my Address Confidentiality Bill (S.9384-A) will work
together to ensure that New York is a safe haven for equity, justice and equal rights and

outcomes for all."

State Senator Michelle Hinchey said, "With the Supreme Court poised to overturn Roe and swift
action by states across our country to criminalize reproductive healthcare, we are fighting to
ensure that no matter what happens at the federal level, New York is a safe place for everyone
providing and seeking an abortion here. I'm proud to sponsor a bill as part of this critical package
of legislation that protects medical practitioners from retaliatory actions if they perform an
abortion for a patient whose home state has made this vital healthcare illegal. | will always fight
to protect and expand access to reproductive healthcare, and I'm proud to stand with my
colleagues and Governor Hochul today to affirm that every person in need of an abortion can

find one safely here in New York."

State Senator Brad Holyman said, "Today, New York leads the nation protecting bodily
autonomy. Reproductive rights are under attack nationwide, but the bills Governor Hochul is
signing today ensure New Yorkers will have the right to make the best choice for them and their
families and our state will become a safe haven for women across the country to exercise that
right. | am proud my Limited Services Pregnancy Center bill with Assemblymember Glick, S.470,
has been enacted as part of this package. The bill directs the Commissioner of Health to study
and report on unlicensed, often misleading facilities that offer pregnancy-related services but
don't provide or refer for comprehensive reproductive healthcare. These centers are often more
interested in pushing their own agenda than doing what's best for their patient's health, and they
waste precious time for pregnant people who may consider abortion. This bill will help identify
the unmet health and resource needs facing pregnant people in New York and the impact of
these centers on their ability to obtain, accurate, non-coercive healthcare information and timely

access to services."

State Senator Anna Kaplan said, "With the fate of Roe hanging in the balance, red states across
the country are salivating at the opportunity to restrict women's access to reproductive
healthcare, with many declaring war on doctors who provide reproductive health services. Here
in New York, we're standing up for the rights of women to access reproductive healthcare, and
we're standing up for the rights of doctors to provide the services women rely on - no matter
what happens at the Supreme Court. My bill will protect doctors from frivolous attacks by
shameless anti-choice laws in red states, and it will ensure that women subjected to draconian

restrictions on their bodies can find safe haven in New York and access health services here



without endangering the medical professionals treating them. I'm proud to be the sponsor of this
legislation along with my partner Assemblymember Linda Rosenthal, and I'm grateful for the
leadership of Governor Kathy Hochul in ensuring that reproductive rights in New York are

protected no matter what."

State Senator Liz Krueger said, "Every day we get closer to a radical extremist Supreme Court
issuing their final opinion overturning 50 years of protection for abortion rights. It is now more
vital than ever that we use every available option to counter this assault on Americans' rights to
make the most personal decisions about their own bodies and to access necessary reproductive
healthcare services. New York must ensure abortion access both to New Yorkers and refugees
from other states who are being denied their basic rights, and we must offer all the protection
we can for New York healthcare providers against abhorrent and regressive laws in other states
that seek to punish them for providing legal abortion services in New York. The bills that
Governor Hochul is signing today are an important first step in making New York a safe haven for
those in need of abortion care, those who help them, and those who provide that much-needed

care."

Assemblymember Chris Burdick said, "New York must stand together with those who come
here from states that are hostile to basic healthcare rights. The FIRE HATE Act will protect them
from those attempting to intimidate and harass them with litigation in their home states. Plain and
simple, it is an infringement on the rights established in New York law to interfere with anyone
attempting to come here for reproductive or gender affirming healthcare. The FIRE HATE Act,
which establishes a cause of action for interfering with these protected rights, is critical to people

who simply want control over their own bodies."

Assemblymember Deborah Glick said, "I'm glad to see Governor Hochul sign my bill with
Senator Hoylman, A.5499/S.470, which directs the NYS Department of Health to conduct a study
on the prevalence of limited service pregnancy centers, sometimes called 'fake clinics." The
decision to keep or terminate a pregnancy may be the most challenging decision a person
makes in their life. Pregnant New Yorkers must be able to make this complex and deeply
personal decision with the help of a licensed medical professional, and free from fear,
intimidation, and misinformation. The information collected under this legislation will help us to
ensure pregnant New Yorkers have access to quality healthcare. I'm so grateful to stand with my

colleagues in NYS government who are committed to protecting people's basic human rights."

Assemblymember Charles Lavine said, "Abortion service providers are being unjustly targeted
by anti-abortion laws around the country, but in New York we are working to protect them. By
providing legal protections for providers, we can rest assured that safe, regulated abortions are
accessible for those who need them. Thank you to my partners in the Senate and Assembly for
making this law, and to Governor Hochul for working tirelessly to solidify the rights of New

Yorkers."



Assemblymember Amy Paulin said, "Healthcare workers, including those providing abortion
care, should not be subjected to harassment, intimidation, stalking or violence, which is
happening with increasing frequency nationwide. We need to protect and empower our
reproductive healthcare workers who are working hard to give women the healthcare they need.
Allowing them the ability to protect their identity in the face of today's local and national anti-
abortion campaigns gives these workers a critical tool for their safety and security. | thank
Governor Hochul for signing this bill into law, which gives protection for our reproductive
healthcare workers so they can continue to give the best care possible to the women of New

York State."

Assemblymember Linda Rosenthal said, "Across the country, a woman's right to safe and legal
abortion is under attack. As some states work to block access to safe abortions and deprive
women of the right to make their own healthcare decisions, and in anticipation of the US
Supreme Court's decision striking down Roe, New York State is pushing back and doing
everything in our power to safeguard abortion access. | thank Governor Hochul for signing this
reproductive rights package into law, including my two bills to protect healthcare providers
against professional discipline measures and adverse actions affecting medical malpractice
insurance. With these laws, New York's healthcare professionals can continue to provide
abortion and reproductive healthcare services for all women, including the many who will be
traveling here from out of state, without fear of consequence, no matter the decision that is

ultimately handed down by the Supreme Court."
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Resolution of the Women in Law Section Supporting the New York State Proposed Equal Rights
Amendment (S1268)

The Women in Law Section of the New York State Bar Association resolves to support the passage of New
York State Equal Rights Amendment legislation (51268) ("ERA"), which proposes adding the following new
Section 19 to Article | of the New York State Constitution:

Section 1. Resolved (if the Assembly concur), That article 1 of the constitution be
amended by adding a new section 19 to read as follows:

§ 19. (a) No person shall be denied equal rights under the laws of this state
or any subdivision thereof based on that person's race, color, ethnicity,

national origin, disability, or sex including pregnancy and pregnancy
outcomes, sexual orientation, gender identity, and gender expression.

(b) No government entity, nor any entity acting in concert with or on behalf of
the government, nor any entity in its provision of public accommodations,
employment, or personnel practices shall discriminate against any person in
either intent or effect based on the characteristics listed in subdivision (a) of
this section.

c) No government entity, nor any entity acting in concert with or on behalf of
the government, nor any entity in the provision of public accommodations,
employment, or personnel practices shall discriminate against any person
based on that person's religion. In interpreting this section, the courts shall
analyze claims of religious discrimination under the same analysis and
standards applied to claims under section three of this article.

(d) Nothing in this section shall invalidate or prevent the adoption of any law,
regulation, program, or practice that is designed to remedy or ameliorate
demonstrated past discrimination on the basis of a characteristic listed in this
section.

(e) This section shall be self-executing. The legislature may expand upon the
entitlement to equal rights and freedom from discrimination hereby secured.

The Executive Committee of the Women in Law Section voted unanimously, with one abstention, in favor
of supporting the ERA on May 11, 2021. By adding "sex" to the State Constitution as a protected category,
we ensure that "sex" will be given the same status as race, color, creed and religion. The broad language
of 51268 also protects gender, sexual orientation and pregnancy, in addition to other important
characteristics.

It is time to enact an ERA to the New York Constitution.

The Women in Law Section hereby requests that the Executive Committee of the New York State Bar
Association adopt the ERA as policy and support passage of 51268. Neither the United States Constitution
nor the New York Constitution guarantee women equal rights to men. Indeed, the only right specifically
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granted women in the U.S. Constitution is the right to vote. At the state level, New York is not among the
22 states that already have some form of explicit protection against sex discrimination in their state
constitutions.

The primary purpose of an Equal Rights Amendment is to embed equality for women as a fundamental
right in the Constitution. Today, under both federal and New York law, the right of women to be free of
discrimination exists only through a patchwork of laws and legal interpretation, subject to the vagaries of
jurists and lawmakers. The ERA would codify sex discrimination as legally coequal with discrimination
based on race, color, creed, and religion. It would provide women with better footing in cases of
discrimination in public education, divorce, child custody, domestic violence and sexual assault cases. It
would strengthen employment laws relating to the prevention of sex discrimination in hiring, firing,
promotion and benefits, and discrimination against pregnant women. It would also help bring about equal
pay for equal work, which is important because, despite decades of Title VII, women, including women
attorneys, are still not paid the same amount for work as their male counterparts. Without these
fundamental protections written into in the New York State Constitution, women will continue to not be
fully recognized as equal citizens in this country and state. Our State and Federal Constitutions should
proclaim that it is women's fundamental right to be treated equal to men under the law.

New York's legislature has tried to pass an equal rights amendment multiple times, but the bill stalled
each time. To add an amendment to the state constitution, the Legislature must pass the amendment
twice in two consecutive legislative sessions. This year is the second year of the current 2-year legislative
session. If the ERA is passed in 2022, it would allow the amendment to receive second passage in the
2023-2024 legislative session. If the ERA does not pass both chambers of the Legislature this year, the
earliest the amendment could then be passed would be 2025, four years from now. Therefore, it is critical
we support the ERA this year to avoid delaying this necessary amendment by another 2 years.

Accordingly, the Women in Law Section SUPPORTS passage of the ERA, 51268.
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Resolution of the Women in Law Section Supporting the New York State Proposed Equal Rights
Amendment (S1268)

The Women in Law Section of the New York State Bar Association resolves to support the passage of

proposed. New York State Equal Rights Amendment legislation (51268]) ("ERA"), which proposes adding
linsert ElescriJ3tion of the following newsection 19 to Article | of the New York State Constitution}:

Section 1. Resolved (if the Assembly concur), That article 1 of the constitution be amended by
adding a new section 19 to read as follows:

§ 19. (a) No person shall be denied equal rights under the laws of this state or any subdivision
thereof based on-that person's race, color, ethnicity, national origin, disability,pr sex including
pregnancy and pregnancy outcomes, sexual orientation, gender identity, and gender

expression.

(b) No government entity, nor any entity acting in concert with or on behalf of the
government, nor any entity in its provision of public accommodations, employment, or
personnel practices shall discriminate against any person in either intent or effect
based on the characteristics listed in subdivision (a) of this section.

c) No government entity, nor any entity acting in concert with or on behalf of the
government, nor any entity in the provision of public accommodations, employment,
or personnel practices shall discriminate against any person based on that person's
religion. In interpreting this section, the courts shall analyze claims of religious
discrimination under the same analysis and standards applied to claims under section
three of this article.

(d) Nothing in this section shall invalidate or prevent the adoption of any law,
regulation, program, or practice that is designed to remedy or ameliorate demonstrated
past discrimination on the basis of a characteristic listed in this section.

(e) This section shall be self-executing. The legislature may expand upon the entitlement to
equal rights and freedom from discrimination hereby secured.

The Executive Committee of the Women in Law Section voted unanimously, with one abstention, in favor
of supporting the ERA on May 11, 2021. By adding "sex'.._ to the State Constitution as a protected
category, we ensure that "sex" will be given the same status as race, color, creed and religion. and the
broad language of 51268 also protects gender, sexual orientation and pregnancy, in addition to other
important characteristics.

jow is thell 1?7 time to enact an ERA to the New York Constitution.

The Women in Law Section hereby requests that the Executive Committee of the New York State Bar
Association adopt the ERA as policy and support passage of 51268. Neither the United States Constitution
nor the New York Constitution guarantee women equal rights to men. Indeed, the only right specifically
granted women in the U.S. Constitution is the right to vote. At the state level, New York is not among the
22 states that already have some form of explicit protection against sex discrimination in their state
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constitutions. New York's legislature has worked to pass an equal rights amendment multiple times, but

The primary purpose of an Equal Rights Amendment is to embed in the Constitution equality for women
as a fundamental right in the Constitution. Today, under both federal and iff New York the right of
women to be free of discrimination exists only through a patchwork of laws and legal interpretation,
subject to the vagaries of jurists and lawmakers. The ERA would _o dify sex discrimination fil...legally
coequal with discrimination based on race, color, creed, and religion. It would provide women with better
footing incases of discrimination in public education, divorce, child custody, domestic violence
and sexual gssault cases. It would strengthen employment laws relating to the prevention of sex
discrimination in hiring, firing, promotion and benefits, and helfl we:1eAt flelicies that discriminatione
against pregnant women. It would also help bring about equal pay for equal work, which is important
because, despite decades of Title VI, women, including women attorneys, are still not paid the same
amount for work as their male counterparts. Without these fundamental protections written into in the
New York State Constitution, providing women with constitutional equality, women will continue to be
not_-ae-fully recognized as equal citizens in this country and state. Our State and Federal Constitutions
should proclaim that it is women's fundamental right to be treated equal to men under the law,

%gw MMLeikeG to pass an equal rights amendment multiple times, but the bill has
] ] Legislature must pass thea
constitutional amendment twice in two consecutive legislative sessions. This year is the second year of
the current 2-year legislative session. If the ERA is passed in 2022, it would allow the amendment to
receive second passage in the 2023-2024 legislative session. If the ERA does not pass both chambers of
the Legislature this year, the earliest the amendment could then be passed would be realiwd is 2025, four
years from now. Therefore, it is critical we support the ERA this year to avoid delaying this necessary
amendment by another 2 years.

under the law.

Accordingly, the Women in Law Section SUPPORTS passage of the ERA, 51268.
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Memorandum in Support

NYSBA #11 February 26, 2019
S. 3249 By: Sen. Salazar
A. 271 By: M of A Seawright

Senate Committee: Judiciary
Assembly Committee:  Judiciary

S. 517 By: Sen. Kruegar
A.272 By: M of A Seawright
Senate Committee: Judiciary
Assembly Committee:  Judiciary

THE NEW YORK STATE BAR ASSOCIATION
SUPPORTS PASSAGE OF THE STATE EQUAL RIGHTS AMENDMENT

The New York State Bar Association (NYSBA), through its Women in Law Section
(WILS), supports the passage of A.271/S.3249, which proposes adding “sex’ to the list of
enumerated protected classes in Section 11 of Article 1 of the New York State Constitution:

No person shall be denied the equal protection of the laws of this state or any subdivision
thereof. No person shall, because of race, color, sex, creed or religion, be subjected to
any discrimination in his or her civil rights by any other person or by any firm,
corporation, or institution, or by the state or any agency or subdivision of the state.!

By adding “sex” to the State Constitution as a protected category, we ensure that “sex”
will be given the same status as race, color, creed, and religion.

Governor Andrew Cuomo included first passage of the state ERA in his 2019 budget
proposal, providing that, “[e]nactment of this bill is necessary to implement the FY2020
Executive Budget as agency operations for the Division of Human Rights are dependent upon a
clear definition of protected classes.””

Additionally, NYSBA supports A.272/S.517,® which is broader in scope than
A.271/S.3249 and would prohibit denial of equality of rights on the basis of “race, color, creed,

! A271 is sponsored by Seawright. See

https://nyassembly.gov/leg/?default fld=&bn=A00271&Summary=Y &Actions=Y &Memo=Y
2

FY2020 New York State Executive Budget, Equal Rights Amendment, Concurrent Resolution, Memorandum in Support,
Governor Andrew Cuomo.
3 A272/S517 is a concurrent resolution of the Assembly and Senate. A272 is sponsored by Assemblyperson Seawright. See

https://www.nysenate.gov/legislation/bills/2019/A272. S517 is sponsored by Senator Krueger and co-sponsored by Senators Bailey, Benjamin,


http://www.nysenate.gov/legislation/bills/2019/A272

religion, national origin, citizenship, marital status, age, gender, sex, pregnancy, sexual
orientation, gender identity or expression, military status, physical or mental disability, other
immutable or ascriptive characteristic, or like grounds for discrimination.”

While the narrower A.271/S.3249 would protect women, the broader A.272/S.517 would
also protect gender, sexual orientation and pregnancy, in addition to other important
characteristics.

Now is the time to enact an Equal Rights Amendment to the New York Constitution.

Background

Neither the U.S. Constitution nor the New York Constitution guarantee women equal
rights to men. About the U.S. Constitution, Justice Antonin Scalia famously once remarked:

Certainly the [U.S.] Constitution does not require discrimination on the basis of
sex. The only issue is whether it prohibits it. It doesn’t.

In fact, the only right specifically guaranteed to women in the U.S. Constitution is in the
19th Amendment’s right to vote.

Since the birth of the women’s movement in Seneca Falls, New York, in 1848, when
Elizabeth Cady Stanton introduced the “Declaration of Sentiments” by proclaiming, “All men
and women are created equal,” women have been fighting for constitutional equal rights.°
Following passage of the 19th Amendment, Alice Paul, lawyer and suffragist, proposed a federal
equal rights amendment in 1923 to ensure constitutional equality for all. That amendment read,
“Men and women shall have equal rights throughout the United States and in every place subject
to its jurisdiction.”’

In the 1970s, Congress finally passed the Equal Rights for Women Amendment (“ERA”™).
To become a constitutional Amendment, two-thirds — or 38 — states needed to ratify the ERA
within a Congressionally-imposed seven-year timeframe. New York ratified the ERA on May
18, 1972. By 1977, 35 states had ratified the Amendment, but opposition to the ERA had heated
up.® New York’s own Representative Elizabeth Holtzman proposed a strategy to extend the
deadline, but even with the new 1982 deadline, the ERA was still three states short of

Biaggi, Breslin, Carlucci, Comrie, Hoylman, Jackson, Kaplan, Mayer, Metzger, Parker, Persaud, Sanders, Sepulveda, Serrano and Stavisky.
zlttps://wvwv.nyscnatc.gov/lcgislation/bills/ZO19/s5 17

A272/8517, Jan. 9,2019.
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Interview with Justice Scalia, California Lawyer (January 2011).
See Elizabeth Cady Stanton, “Declaration of Sentiments,” https://www.historyisaweapon.com/defconl/stantonsent.html .
J. Neuwirth & M. Tormey, “The Time is Now for the Equal Rights Amendment” Women@Forbes (Mar. 7, 2018, 1:44PM).

8 “The Proposed Equal Rights Amendment: Contemporary Ratification Issues,” Congressional Research Services, R42979, p.15

(July 2018). Five states (Idaho, Kentucky, Nebraska, Tennessee and South Dakota) have since attempted to rescind their support (in Kentucky,
the Acting Governor vetoed the rescinding resolution), but most legal scholars do not think states have the legal capacity to rescind. The states
which have ratified the ERA are Hawaii (March 22, 1972), New Hampshire (March 23, 1972), Delaware (March 23, 1972), lowa (March 24,
1972), Idaho (March 24, 1972), Kansas (March 28, 1972), Nebraska (March 29, 1972), Texas (March 30, 1972), Tennessee (April 4, 1972),
Alaska (April 5, 1972), Rhode Island (April 14, 1972), New Jersey (April 17, 1972), Colorado (April 21, 1972), West Virginia (April 22,

1972), Wisconsin (April 26, 1972), New York (May 18, 1972), Michigan (May 22, 1972), Maryland (May 26, 1972), Massachusetts (June 21,
1972), Kentucky (June 26, 1972), Pennsylvania (September 27, 1972), California (November 13, 1972), Wyoming (January 26, 1973), South
Dakota (February 5, 1973), Oregon (February 8, 1973), Minnesota (February 8, 1973), New Mexico (February 28, 1973), Vermont (March 1,
1973), Connecticut (March 15, 1973), Washington (March 22, 1973), Maine (January 18, 1974), Montana (January 25, 1974), Ohio (February
7,1974), North Dakota (March 19, 1975), Indiana (January 18, 1977), Nevada (March 22, 2017), Illinois (May 30, 2018).
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ratification. More recently, in 2017, Nevada, and in 2018, Illinois, also ratified the ERA,’
leaving ratification short by one state.!” Although polls indicate that up to 94% of Americans
“support enshrining this right to equality in the highest law of the land,”!! the hurdles to
amending the U.S. Constitution— 1) lifting of the 1982 deadline and ratification by one more
state (“single state strategy”), or 2) a vote by two-thirds of the House of Representatives and the
Senate or a constitutional convention called for by two-thirds of the state legislatures (“fresh start
strategy”’)—have been and remain daunting.

At the state level, New York is not among the 22 states that already have some form of
explicit protection against sex discrimination in their state constitutions.'> New York’s
legislature has worked to pass an equal rights amendment multiple times, most recently in 2018,
but the bill stalled in the Senate Judiciary Committee.'> With a one-party Governor and
Legislature currently in session, a New York ERA has a stronger likelihood of passing this
legislative session.

Equality Under the Law

The primary purpose of an Equal Rights Amendment is to embed in the Constitution
equality for women as a fundamental right.'* Today, under federal law and in New York, the
right of women to be free of discrimination exists only through a patchwork of laws and legal
interpretation, subject to fickle jurists and lawmakers. The Fifth and Fourteenth Amendments to
the U.S. Constitution promise equal protection under the law and have been extended to sex
discrimination by courts, but are limited to federal or state governmental action (respectively),
and classifications based on sex are subject only to intermediate scrutiny (i.e., law must be
substantially related to achieving an important government objective).!> Title VII of the Civil
Rights Act of 1964 prohibits employers with 15 or more employees from discriminating based
on the sex of a job applicant or employee, leaving out hundreds of thousands of small business
employees.'¢ Title IX of the Education Amendments of 1972 prohibits discrimination on the
basis of sex in educational programs, but only when the educational program is the recipient of
federal funding.!”

9 d
It is unclear whether post-1982 ratifications are constitutionally acceptable or if a “fresh start” of the process will be required by
Congress. Congress members Jackie Speier and Carolyn Maloney have introduced legislation to lift the 1982 ratification deadline. ERA
Coalition Press Release (Jan. 29, 2019). See also Congressional Research Service, supra, p. 16. Rep. Maloney (D-N.Y.) has reintroduced a
federal ERA at least 11 times without traction. In support of an ERA she states, “U.S. women lack the tools they need to demand equal treatment
in a variety of areas, including pensions, taxes and law enforcement. Women lag behind men in clout positions, including board and executive
?lositionsA The wage gap has been virtually unchanged for more than 20 years.” (citations omitted).

10

Women@Forbes, supra.

12 See Wharton, Linda J., “State Equal Rights Amendments Revisited: Evaluating their Effectiveness in Advancing Protection

Against Sex Discrimination,” (2005) 36 Rutgers LJ 1201-1292 at 1202, and the Appendix setting out the text of state equal rights

amendments. See also Linton, P., “State Equal Rights Amendments: Making a Difference or Making a Statement?” (1997) 70 Temple L.R.
907-944 at 908.

! See https://www.nysenate.gov/legislation/bills/2017/a7990.

See S. Russell-Kraft, “Why the Equal Rights Amendment Still Matters,” The New Republic, (June 14,2018) (“[TThe ERA is not just a
relic of second-wave feminism. It is still necessary today, as equality for women is not enshrined in the Constitution; it is merely a matter of legal
interpretation.”).

15 “Sex Discrimination and the United States Supreme Court: Developments in the Law,” Congressional Research Service, RL30253, p.1
(Dec. 2015).

e Id., p.6-17. Hundreds of thousands probably underrepresents that actual number by hundreds of thousands. See “Small Business

Profile,” U.S. Small Business Admin, Office of Advocacy (2018) (estimating that of the 56.8 million people employed by small business, 17.3
%ercent, or 9.8 million, are employed by businesses with 19 or fewer employees).

1d., p.17-20.
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Protections against discrimination on the basis of sex are more robust in New York. The
New York State Human Rights Law (codified as N.Y. Executive Law, Article 15) prohibits
discrimination in the workplace (as of March 2018, by employers of any size), in housing and in
places of public accommodation.'® The Equal Pay Act prohibits employers from paying
employees of one sex less than employees of the opposite sex for work at the same establishment
where the work requires equal skill, effort and responsibility, and is performed under similar
working conditions.!” In March 2018, the New York Legislature bolstered the sexual harassment
laws by adopting a revision of state laws to ban most nondisclosure agreements and mandatory
arbitration of sexual harassment complaints, and requiring government employees found
responsible for committing harassment to refund taxpayer-financed payouts.?

New York City has expanded protections for women even further, banning prospective
employers from inquiring about salary history, strengthening anti-harassment laws, and
prohibiting gender-based discrimination in the workplace regardless of the employer’s size.

Analysis

Even today, however, with fresh legislation aimed at expanding protections for women,
not all women in New York State or City who are discriminated against are protected. The
protections that exist are piecemeal, not comprehensive, and, importantly, not unassailable by
future courts and lawmakers.

NYSBA agrees with the reasoning in the sponsor’s justification in support of
A.272/S.517, which underscores key points why this ERA Bill should be enacted. They include:

* Equal rights for women are noticeably absent from the list of protected categories.

* Most New Yorkers assume incorrectly that the State Constitution already provides equal
rights to women.

*  We can build on the momentum from the New York State Assembly’s 2017 passage of a
resolution with bi-partisan support and without negative votes calling on Congress to pass
the federal ERA.

Further, and critically, a state ERA would help to prevent rollback of women’s rights in
education, health, employment, and domestic violence at the federal level from affecting women
in New York.?! It would clarify the legal status of sex discrimination for the courts and make
sex discrimination legally coequal with discrimination based on race, color, creed, and religion.
It would provide women with better standing in cases of discrimination in public education,
divorce, child custody, domestic violence and sexual assault.?? It would give weight to
employment laws relating to the prevention of sex discrimination in hiring, firing, promotions
and benefits.”* It would help prevent policies that discriminate against pregnant women. It

18
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NY Exec. Law Sec. 290 ef seq.

NY Labor Law Sec. 194 et seq.

V. Wang, “New York Rewrites Harassment Laws, but Some Say the Changes Fall Short,” NY Times (March 30, 2018).
21
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“Need for Equal Rights Amendment for Women Highlighted This Women’s History Month” Queens Gazette (Mar. 14, 2018).
1d.
1d.



would help bring about equal pay for equal work, important because, despite decades of Title
VII,** women, including women attorneys, are still not paid the same amount for the same work
as their male counterparts.?

In short, we need these fundamental protections enshrined in an Equal Rights
Amendment to the State Constitution. As long as women do not have constitutional equality,
women will not be fully recognized as equal citizens in this country and state — despite the fact
that we are expected to contribute our fair share to government and public services through local,
state, and federal taxes.

If either the narrower Bill A.271/S.3249 or the broader A.272/S.517 Bill pass in New
York State, not only will the women of our state be better protected than they are now, it may
also encourage more states to support constitutional protection of women from discrimination
and aid in the passage of a federal ERA.

The time is ripe to pass a state ERA.
Conclusion

Our State and Federal Constitutions should proclaim that it is women’s fundamental
right to be treated equal to men under the law. Despite this state’s ratification of the federal
ERA in 1972, the New York Constitution still does not protect women from sex discrimination
as it protects against discrimination based on race, color, creed and religion. If either the
narrower A271 or broader A.272/S.517 New York State Bill passes, a state ERA would give
women much better protection from discrimination than they have now in a wider variety of
contexts, provide a backbone to legal disputes regarding equal pay, and assist victims of sex
discrimination to address the harm.

Based on the foregoing, the NYSBA SUPPORTS passage of A.271/S.3249, which
proposes adding “sex” to the list of enumerated protected classes in Section 11 of Article 1 of the
New York State Constitution or, in the alternative, the broader A.272/S.517, which provides
protection to more categories of persons.

# See e.g.,;,Cnty. Of Washington v. Gunther, 452 U.S. 161 (1981); Am. Fed’n of State, Cnty., & Municipal Emps., v. Washington, 770

F2d. 1401, 1407 (9 Cir. 1985), cited by MacKinnon, Catherine A. at 575, n.28.

» Data released by Governor Andrew M. Cuomo’s office on January 10, 2017, shows that women in New York State earn 87 cents

on the dollar in comparison to what men earn. Women of color, compared to white men, fare worse: African-American women earn on average
69 cents on the dollar and Latinas 58 cents on the dollar. A study in August 2016, commissioned by New York City public advocate Letitia
James adds that women in New York State earn some $20 billion less than men annually. In New York City, women are paid nearly $6 billion
less than men annually.



This Report was Adopted as Policy by NYSBA Executive Committee in February 2019.

To: NYSBA Executive Committee
From: Women in Law Section
Date: February 6, 2019

Re: Updated Memorandum in Support of Equal Rights Amendment to the New York State
Constitution, Bills A271 and A272/S517

The Women in Law Section (WILS) supports the passage of A271 (Seawright), which proposes adding
“sex” to the list of enumerated protected classes in Section 11 of Article 1 of the New York State
Constitution:

No person shall be denied the equal protection of the laws of this state or any subdivision thereof.
No person shall, because of race, color, sex, creed or religion, be subjected to any discrimination
in his or her civil rights by any other person or by any firm, corporation, or institution, or by the
state or any agency or subdivision of the state.!

By adding “sex” to the State Constitution as a protected category, we ensure that “sex” will be given the
same status as race, color, creed, and religion.

Governor Andrew Cuomo included first passage of the state ERA, specifically A271, in his 2019 budget
proposal, providing that, “[e]nactment of this bill is necessary to implement the FY2020 Executive
Budget as agency operations for the Division of Human Rights are dependent upon a clear definition of
protected classes.”

Additionally, WILS also supports A272 (Seawright)/S517 (Krueger),’ which is broader in scope than
A271 and would prohibit denial of equality of rights on the basis of “race, color, creed, religion, national
origin, citizenship, marital status, age, gender, sex, pregnancy, sexual orientation, gender identity or

expression, military status, physical or mental disability, other immutable or ascriptive characteristic, or
like grounds for discrimination.”

While the narrower A271 would protect women, the broader A272/S517 would also protect gender,
sexual orientation and pregnancy, in addition to other important characteristics.

Now is the time to enact an Equal Rights Amendment to the New York Constitution.

Background

! A271 is sponsored by Seawright and cosponsored by Fernandez, Weprin and Otis. See

https://nyassembly.gov/leg/?default fld=&bn=A00271&Summary=Y &Actions=Y &Memo=Y
2

FY2020 New York State Executive Budget, Equal Rights Amendment, Concurrent Resolution, Memorandum in Support,

Governor Andrew Cuomo.

3 A272/S517 is a concurrent resolution of the Assembly and Senate. A272 is sponsored by Assemblyperson Seawright and co-

sponsored by Assemblyperson Otis. See https://www.nysenate.gov/legislation/bills/2019/A272. S517 is sponsored by Senator Krueger and co-
sponsored by Senators Bailey, Benjamin, Biaggi, Breslin, Carlucci, Comrie, Hoylman, Jackson, Kaplan, Mayer, Metzger, Parker, Persaud,
Sanders, Sepulveda, Serrano and Stavisky. https:/www.nysenate.gov/legislation/bills/2019/s517

4 A272/S517, Jan. 9, 2019.
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Neither the U.S. Constitution nor the New York Constitution guarantee women equal rights to men.
About the U.S. Constitution, Justice Antonin Scalia famously once remarked:

Certainly the [U.S.] Constitution does not require discrimination on the basis of sex. The only
issue is whether it prohibits it. It doesn’t.?

In fact, the only right specifically guaranteed to women in the U.S. Constitution is in the 19th
Amendment’s right to vote.

Since the birth of the women’s movement in Seneca Falls, New York, in 1848, when Elizabeth Cady
Stanton introduced the “Declaration of Sentiments” by proclaiming, “All men and women are created
equal,” women have been fighting for constitutional equal rights.® Following passage of the 19th
Amendment, Alice Paul, lawyer and suffragist, proposed a federal equal rights amendment in 1923 to
ensure constitutional equality for all. That amendment read, “Men and women shall have equal rights
throughout the United States and in every place subject to its jurisdiction.””

In the 1970s, Congress finally passed the Equal Rights for Women Amendment (“ERA”). To become a
constitutional Amendment, two-thirds — or 38 — states needed to ratify the ERA within a Congressionally-
imposed seven-year timeframe. New York ratified the ERA on May 18, 1972. By 1977, 35 states had
ratified the Amendment, but opposition to the ERA had heated up.® New York’s own Representative
Elizabeth Holtzman proposed a strategy to extend the deadline, but even with the new 1982 deadline, the
ERA was still three states short of ratification. More recently, in 2017, Nevada, and in 2018, Illinois, also
ratified the ERA,’ leaving ratification short by one state.'® Although polls indicate that up to 94% of
Americans “support enshrining this right to equality in the highest law of the land,”!! the hurdles to
amending the U.S. Constitution— 1) lifting of the 1982 deadline and ratification by one more state
(“single state strategy”), or 2) a vote by two-thirds of the House of Representatives and the Senate or a
constitutional convention called for by two-thirds of the state legislatures (“fresh start strategy”)—have
been and remain daunting.

Interview with Justice Scalia, California Lawyer (January 2011).
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See Elizabeth Cady Stanton, “Declaration of Sentiments,” https://www.historyisaweapon.com/defcon/stantonsent.html .
J. Neuwirth & M. Tormey, “The Time is Now for the Equal Rights Amendment” Women@ZForbes (Mar. 7, 2018, 1:44PM).

“The Proposed Equal Rights Amendment: Contemporary Ratification Issues,” Congressional Research Services, R42979, p.15
(July 2018). Five states (Idaho, Kentucky, Nebraska, Tennessee and South Dakota) have since attempted to rescind their support (in Kentucky,
the Acting Governor vetoed the rescinding resolution), but most legal scholars do not think states have the legal capacity to rescind. The states
which have ratified the ERA are Hawaii (March 22, 1972), New Hampshire (March 23, 1972), Delaware (March 23, 1972), lowa (March 24,
1972), Idaho (March 24, 1972), Kansas (March 28, 1972), Nebraska (March 29, 1972), Texas (March 30, 1972), Tennessee (April 4, 1972),
Alaska (April 5, 1972), Rhode Island (April 14, 1972), New Jersey (April 17, 1972), Colorado (April 21, 1972), West Virginia (April 22,
1972), Wisconsin (April 26, 1972), New York (May 18, 1972), Michigan (May 22, 1972), Maryland (May 26, 1972), Massachusetts (June 21,
1972), Kentucky (June 26, 1972), Pennsylvania (September 27, 1972), California (November 13, 1972), Wyoming (January 26, 1973), South
Dakota (February 5, 1973), Oregon (February 8, 1973), Minnesota (February 8, 1973), New Mexico (February 28, 1973), Vermont (March 1,
1973), Connecticut (March 15, 1973), Washington (March 22, 1973), Maine (January 18, 1974), Montana (January 25, 1974), Ohio (February
7, 1974), North Dakota (March 19, 1975), Indiana (January 18, 1977), Nevada (March 22, 2017), Illinois (May 30, 2018).

9 1d.
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It is unclear whether post-1982 ratifications are constitutionally acceptable or if a “fresh start” of the process will be required by
Congress. Congress members Jackie Speier and Carolyn Maloney have introduced legislation to lift the 1982 ratification deadline. ERA
Coalition Press Release (Jan. 29, 2019). See also Congressional Research Service, supra, p. 16. Rep. Maloney (D-N.Y.) has reintroduced a
federal ERA at least 11 times without traction. In support of an ERA she states, “U.S. women lack the tools they need to demand equal treatment
in a variety of areas, including pensions, taxes and law enforcement. Women lag behind men in clout positions, including board and executive

positions. The wage gap has been virtually unchanged for more than 20 years.” (citations omitted).

1 Women@Forbes, supra.
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At the state level, New York is not among the 22 states that already have some form of explicit protection
against sex discrimination in their state constitutions.'> New York’s legislature has worked to pass an
equal rights amendment multiple times, most recently in 2018, but the bill stalled in the Senate Judiciary
Committee.!* With a one-party Governor and Legislature currently in session, a New York ERA has a
stronger likelihood of passing this legislative session.

Equality Under the Law

The primary purpose of an Equal Rights Amendment is to embed in the Constitution equality for women
as a fundamental right.'"* Today, under federal law and in New York, the right of women to be free of
discrimination exists only through a patchwork of laws and legal interpretation, subject to fickle jurists
and lawmakers. The Fifth and Fourteenth Amendments to the U.S. Constitution promise equal protection
under the law and have been extended to sex discrimination by courts, but are limited to federal or state
governmental action (respectively), and classifications based on sex are subject only to intermediate
scrutiny (i.e., law must be substantially related to achieving an important government objective).!> Title
VII of the Civil Rights Act of 1964 prohibits employers with 15 or more employees from discriminating
based on the sex of a job applicant or employee, leaving out hundreds of thousands of small business
employees.'® Title IX of the Education Amendments of 1972 prohibits discrimination on the basis of sex
in educational programs, but only when the educational program is the recipient of federal funding.'”

Protections against discrimination on the basis of sex are more robust in New York. The New York State
Human Rights Law (codified as N.Y. Executive Law, Article 15) prohibits discrimination in the
workplace (as of March 2018, by employers of any size), in housing and in places of public
accommodation.'® The Equal Pay Act prohibits employers from paying employees of one sex less than
employees of the opposite sex for work at the same establishment where the work requires equal skill,
effort and responsibility, and is performed under similar working conditions.'” In March 2018, the New
York Legislature bolstered the sexual harassment laws by adopting a revision of state laws to ban most
nondisclosure agreements and mandatory arbitration of sexual harassment complaints, and requiring
government employees found responsible for committing harassment to refund taxpayer-financed
payouts.*

New York City has expanded protections for women even further, banning prospective employers from
inquiring about salary history, strengthening anti-harassment laws, and prohibiting gender-based
discrimination in the workplace regardless of the employer’s size.

12 See Wharton, Linda J., “State Equal Rights Amendments Revisited: Evaluating their Effectiveness in Advancing Protection

Against Sex Discrimination,” (2005) 36 Rutgers LJ 1201-1292 at 1202, and the Appendix setting out the text of state equal rights

amendments. See also Linton, P., “State Equal Rights Amendments: Making a Difference or Making a Statement?” (1997) 70 Temple L.R.
907-944 at 908.

13 See https://www.nysenate.gov/legislation/bills/2017/a7990.

14 See S. Russell-Kraft, “Why the Equal Rights Amendment Still Matters,” The New Republic, (June 14, 2018) (“[T]he ERA is not just a
relic of second-wave feminism. It is still necessary today, as equality for women is not enshrined in the Constitution; it is merely a matter of legal
interpretation.”).

15 “Sex Discrimination and the United States Supreme Court: Developments in the Law,” Congressional Research Service, RL30253, p.1
(Dec. 2015).

16 Id., p.6-17. Hundreds of thousands probably underrepresents that actual number by hundreds of thousands. See “Small Business
Profile,” U.S. Small Business Admin, Office of Advocacy (2018) (estimating that of the 56.8 million people employed by small business, 17.3
percent, or 9.8 million, are employed by businesses with 19 or fewer employees).

17 1d., p.17-20.
18
19

NY Exec. Law Sec. 290 ef seq.
NY Labor Law Sec. 194 ef seq.

20 V. Wang, “New York Rewrites Harassment Laws, but Some Say the Changes Fall Short,” NY Times (March 30, 2018).


http://www.nysenate.gov/legislation/bills/2017/a7990

Analysis

Even today, however, with fresh legislation aimed at expanding protections for women, not all women in
New York State or City who are discriminated against are protected. The protections that exist are
piecemeal, not comprehensive, and, importantly, not unassailable by future courts and lawmakers.

WILS agrees with the reasoning in Senator Seawright’s justification in support of A272, which
underscores key points why this ERA Bill should be enacted. They include:

* Equal rights for women are noticeably absent from the list of protected categories.

*  Most New Yorkers assume incorrectly that the State Constitution already provides equal rights to
women.

*  We can build on the momentum from the New York State Assembly’s 2017 passage of a
resolution with bi-partisan support and without negative votes calling on Congress to pass the
federal ERA.

Further, and critically, a state ERA would help to prevent rollback of women’s rights in education, health,
employment, and domestic violence at the federal level from affecting women in New York.?! It would
clarify the legal status of sex discrimination for the courts and make sex discrimination legally coequal
with discrimination based on race, color, creed, and religion. It would provide women with better
standing in cases of discrimination in public education, divorce, child custody, domestic violence and
sexual assault.?? It would give weight to employment laws relating to the prevention of sex
discrimination in hiring, firing, promotions and benefits.?* It would help prevent policies that
discriminate against pregnant women. It would help bring about equal pay for equal work, important
because, despite decades of Title VII,** women, including women attorneys, are still not paid the same
amount for the same work as their male counterparts.?

In short, we need these fundamental protections enshrined in an Equal Rights Amendment to the State
Constitution. As long as women do not have constitutional equality, women will not be fully recognized
as equal citizens in this country and state — despite the fact that we are expected to contribute our fair
share to government and public services through local, state, and federal taxes.

If either the narrower Bill A271 or the broader A272/S517 Bill pass in New York State, not only will the
women of our state be better protected than they are now, it may also encourage more states to support
constitutional protection of women from discrimination and aid in the passage of a federal ERA.

The time is ripe to pass a state ERA.

2 “Need for Equal Rights Amendment for Women Highlighted This Women’s History Month” Queens Gazette (Mar. 14, 2018).

1d.
1d.
See e.g., Cnty. Of Washington v. Gunther, 452 U.S. 161 (1981); Am. Fed’n of State, Cnty., & Municipal Emps., v. Washington, 770

2
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24

th
F2d. 1401, 1407 (9 Cir. 1985), cited by MacKinnon, Catherine A. at 575, n.28.

5 Data released by Governor Andrew M. Cuomo’s office on January 10, 2017, shows that women in New York State earn 87 cents

on the dollar in comparison to what men earn. Women of color, compared to white men, fare worse: African-American women earn on average
69 cents on the dollar and Latinas 58 cents on the dollar. A study in August 2016, commissioned by New York City public advocate Letitia
James adds that women in New York State earn some $20 billion less than men annually. In New York City, women are paid nearly $6 billion
less than men annually.



Conclusion

Our State and Federal Constitutions should proclaim that it is women’s fundamental right to be treated
equal to men under the law. Despite this state’s ratification of the federal ERA in 1972, the New York
Constitution still does not protect women from sex discrimination as it protects against discrimination

based on race, color, creed and religion. If either the narrower A271 or broader A272/S517 New York
State Bill passes, a state ERA would give women much better protection from discrimination than they
have now in a wider variety of contexts, provide a backbone to legal disputes regarding equal pay, and
assist victims of sex discrimination to address the harm.

Further, we recommend that the State Bar Association should also take this opportunity to establish
policy that the U.S. Constitution should ensure that no person shall because of sex be subjected to any
discrimination.

For the foregoing reasons, the Women in Law Section recommends the support and passage of A271,
which proposes adding “sex” to the list of enumerated protected classes in Section 11 of Article 1 of the
New York State Constitution or, in the alternative, the broader A272/S517, which provides protection to
more categories of persons.

Submitted by:
Susan L. Harper, Chair

Women in Law Section

Denise Bricker & Sarah Simpson
Co-Chairs, Legislative Affairs Committee
Women in Law Section

Date: February 6, 2019
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PRESIDENT’S COMMITTEE ON ACCESS TO JUSTICE

October 14, 2022

TO: Women in Law Section
FROM: President’s Committee on Access to Justice
RE: Support of the Resolution of the Women in Law Section

The President’s Committee on Access to Justice has reviewed the resolution and report of the
Women in Law Section supporting abortion rights and the New York State Equal Rights
Amendment. The Committee fully supports the resolution to the extent that the recommendations
contained therein would advance access to justice.
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From: Brandon Lee Wolff

To: reportsgroup
Subject: YLS
Date: Tuesday, October 4, 2022 10:35:09 PM

The Young Lawyers Section supports the Women in Law Section
resolution and report.

Sincerely,

Brandon Lee Wolff
Chair, Young Lawyers Section
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LABOR AND EMPLOYMENT LAW SECTION

TO: NYSBA Reports Group
FROM: NYSBA Labor & Employment Law Section
DATE: October 19, 2022

The Labor & Employment Law Section supports the Women in Law Section in its
request of the New York State Bar Association to adopt as Association policy (1) support
for the rights of individuals to access legal reproductive health care including abortion;
(2) support for the laws of the State of New York that have codified the rights of
individuals to access legal reproductive health care including abortion; (3) as state
legislative priority, support for New York State Senate Bill S.51002, the Equal Rights
Amendment to the New York State Constitution; and (4) as federal legislative priority,
support for a bill such as the Women’s Health Protection Act of 2022 that codifies the
rights of individuals to access legal reproductive health care including abortion.

The foregoing motion was adopted unanimously at the LELS Executive Committee
meeting held on September 18, 2022.

Robert L. Boreanaz,
Chair, Labor & Employment Law Section
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From: Filabi, Azish

To: reportsgroup

Cc: Sheryl Galler; Jay L Himes; Forgea, Carra; "diane.oconnell@ocolegal.com”; T. Andrew Brown
Subject: Women in Law Section Resolution

Date: Friday, October 21, 2022 12:01:17 PM

Dear Reports Group,

I’'m pleased to share that at its October 12 Executive Committee meeting the NYSBA International
Section Executive Committee passed a motion in support of the Women in Law Section Report &
Resolution Supporting Abortion Rights and the New York State Equal Rights Amendment. Our
delegates to the upcoming House of Delegates meeting (cc’d here) will be voting in support of this
item.

My best,
Azish Filabi
Chair, International Section

Azish Filabi

Executive Director | Maguire Center for Ethics

Associate Professor & Charles Lamont Post Chair of Business Ethics
The American College of Financial Services

630 Allendale Road, Suite 400, King of Prussia, PA 19406

0: 610-526-1356

Azish.Filabi@theamericancollege.edu

The Cary M. Maquire Center for Ethics in Financial Services

Connect with me on LinkedIn

Since 1927, The American College of Financial Services has helped financial services
professionals realize their career goals through rigorous and practical education.
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https://nam11.safelinks.protection.outlook.com/?url=https%3A%2F%2Fethics.theamericancollege.edu%2FC%3A%2FUsers%2FAzishF%2FOneDrive%2520-%2520The%2520American%2520College%2520of%2520Financial%2520Services%2FDocuments%2FCustom%2520Office%2520Templates&data=05%7C01%7Creportsgroup%40nysba.org%7Ca8290351cc694f7dbf9f08dab37d7907%7Ca865c650f59a418680e8ca03133ad958%7C0%7C0%7C638019648765529181%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=TYGbDS6eJZOzCo79m6n6sLjreEUD4hI2bBCKp2RkaiQ%3D&reserved=0
https://nam11.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.linkedin.com%2Fin%2Fazishfilabi&data=05%7C01%7Creportsgroup%40nysba.org%7Ca8290351cc694f7dbf9f08dab37d7907%7Ca865c650f59a418680e8ca03133ad958%7C0%7C0%7C638019648765529181%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=0BbyQV5YtN4iqNhZQnrCZPDL8Z1GFQCaobFW6qiyqXU%3D&reserved=0

NYSBA FAMILY LAW SECTION
MEMORANDUM SUPPORTING THE REPORT OF THE WOMEN IN LAW SECTION
ENTITLED “SUPPORTING ABORTION RIGHTS AND THE NEW YORK STATE
EQUAL RIGHTS AMENDMENT”

October 20, 2022

WHEREAS, the Women in Law Section of the New York State Bar Association has
requested the support of the Family Law Section for its report entitled “Supporting Abortion
Rights and the New York State Equal Rights Amendment”;

NOW, THEREFORE,

IT IS RESOLVED, that the Family Law Section of the New York State Bar Association supports
the proposals set forth in the report of the Women in Law Section entitled “Supporting Abortion
Rights and the New York State Equal Rights Amendment ” and joins the Women in Law Section
in requesting that the New York State Bar Association adopt the proposed resolution.

Memorandum prepared by: Erik Kristensen, Esq.
Chair of the Section: Joan Adams, Esq.



NYSBA COMMITTEE ON DIVERSITY, EQUITY, AND INCLUSION
MEMORANDUM SUPPORTING THE REPORT OF THE WOMEN IN LAW SECTION
ENTITLED “SUPPORTING ABORTION RIGHTS AND THE NEW YORK STATE
EQUAL RIGHTS AMENDMENT”

October 25, 2022

WHEREAS, the Women in Law Section of the New York State Bar Association has

requested the support of the Committee on Diversity, Equity, and Inclusion for its report entitled
“Supporting Abortion Rights and the New York State Equal Rights Amendment”;

NOW, THEREFORE,
IT IS RESOLVED, that the Committee on Diversity, Equity, and Inclusion of the New York State Bar
Association supports the proposals set forth in the report of the Women in Law Section entitled

“Supporting Abortion Rights and the New York State Equal Rights Amendment” and joins the Women in
Law Section in requesting that the New York State Bar Association adopt the proposed resolution.

Memorandum prepared by: Samuel W. Buchbauer, Esq.

Co-Chairs of the Committee: Nihla Sikkander, Esq.
Samuel W. Buchbauer, Esq.
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