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I « An Anendnent to the * "No person in the
. Gvil R ghts Act of United States shall
1 1964 on the basis
C)‘/er VI ew of sex, be excluded
1_f163 from participation
- in, be denied the
benefits of, or be
LaW 20 subject to
LJ ES (: ‘/\ di scrim nation
" " " " under any
1681 educati onal program
or activity
recei ving federal
fi nanci al

assi st ance. "




B. Oi1ginal Goal:

« To redress past
discrimnation in athletics
& pronote equality of
opportunity




1. Separate but equal ?

4 |EC-- | ERRNE - FERR
HOOVER V. MNEI KLEJOHN <2 Md'i]ﬁg!
430 F. Supp. 164 e ¥ RN
(D. Colo. 1977)



Cl ass action — assoc rule
banni ng wonen’ s participation
| N soccer

Reason for rul e:

“Inordinate injury risk” -
group of MDs classify
soccer as contact sport due
to risk of collisions of
upper body when heading the
bal |



11| Court

« Agreed state action*

« Agreed collision between nmale & fenale of = weights
running at full speed nore injurious to wonen because
of physi ol ogy BUT

“while males as a class tend to have an advantage i n
strength & speed over females as a class, the range
of differences anong individuals in both sexes is
greater than the average differences between the
sexes”



1 So — here- any nal e can
play . . .

BUT no femal e can, regardless of physical condition

BLACK LETTER LAW:

Traditional Equal Protection FraneworKk:

1) If “fundanental right/interest denied/inpaired' OR

2) If “suspect” classification (race)

Then STRI CT SCRUTINY applies & need “Conpelling” State interest

3) Oherwise, need only “rational relationship” to “legitimte”
state objective




Dicta: would be struck down

« Even _under rati onal [ ;- {y e \I

relationshi p standard
because gov’'t purpose in
fielding soccer teans to
enhance education &
exclusion of girls to
protect doesn’t acconplish
t hat goal ;

e If purpose really to
protect, arbitrary because
no concern for nales
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2. What Does Title I X
Apply TO?

« Educati onal prograns or activities — NOT community,
such as Little League

* Receiving federal $ - led to “programspecific” vs.
“Institution-w de” |Issue

11



a. Programspecific
appr oach:

e Mpjority of |ower courts followed this, so since few
coll egiate athletic departnents received federal $
directly, little application of Title I X

e Gove City College v. Bell — 465 US 555 (1984)
Suprene Court ratifies this approach

« Hel d: _financial assistance received by students of
private coll ege which then went to financial aid
departnment NOT recei ved by college as a whole SO
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As of 1984, Title I X
only applies to
fi1nancial aid
depart ment, not
at hl et1 ¢ depart nent!



b. Gvil R ghts Restoration
Act of 1987

E I nstitution-w de approach

"« 1f ANY part of institution receives federal $,
- all of the institution and its progranms are
: subject to Title I X

Pub. L. No. 100-259, 102 Stat. 28

14



C

Aihletics

——

— 10

Fact ors
Test
45 CFR

-l-‘-_

1975

Acconmmopdati on of I nterests
& abilities of both sexes

= equi pnent & supplies

Schedul i ng ganes &
practices (mdnight ice —
or ANY ice tine!)

Travel & per diem

Qpportunity to receive
coaches & tutors
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10 factors (cont.)

7. Locker roons, practices &
facilities

8. Medical & training
facilities & services

9. Housi ng & dining
facilities & services

10. Publicity

16




‘need only consi der

« WHAT' S M SSI NG??7?7?7??7?7?7
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d. Sexual
Di scrimnation &
Assaul t

NEVER part of original
pur pose, but

Franklin v. GsM nnett Co.
Publ i ¢ School s

503 U.S. 60
(1992)

SCOTUS finds a private right
of action for damages exists
for individual student
victim of sexual harassnent
and abuse by teacher

_ﬂ.#‘unﬂ.:' Eﬂlﬂt!' r“hll‘ﬂ' E:h“hll
r.‘u"._- Halhanki | matrea sl S “"'lr



C. Conti nui ng

Chal | enge_S: | . Religious institutions
1. Exenptions & w tenets not

Exceptions to consi stent w co-
Title | X educational prograns

1. Boy/A@rl Scouts

l11. Not-for-profit
fraternities/sororities

| v. Beauty pageants (!)

a. Statutory:

19



Exempti ons & Exceptions to
Title I X (cont.)

b. Regulatory -Title I X n/a where:

| . selection based upon conpetitive
skill

1. contact sport — defined as

boxi ng, westling, rugby, ice hockey,
football, basketball “& other sports
t he purpose or major activity of

whi ch i nvol ves bodily contact”

SO — ok in these sports to prohibit
coed teans & field sanme sex teans

20



M,ISt * NO — al t hough no specific
exception, the regs don’'t
f emal es be

require inclusion of females
- on all teans, regardl ess of
gl ven an the sport ORrequire a fenmale
" contact sport team absent a
Opport uni t signi ficant nunmber of
)/ to F)I Ei)/’7 I nterested fenal es
| SO - it is possible for a

woman to be totally excluded
froma contact sport?

e YES! — but Mercer v. Duke
Univ. 190 F.3d 643 (4!" Cir.
1999)

«|f a wonan is allowed to try
out for a contact sport, nust,
be treated equitably.



So — 1s the NCAA subject to
T4 ?




No . . . And Yes

« Because the NCAA , other
athletic associ ations generally
don't receive federal $, they
are NOT subject to Title IX

« BUT if they do get federal $,
even a bit, they are &

e The nmenbers are




Nor eover . . .

« The NCAA was a nmj or opponent of
Title I X &

« Eventually attenpted to have the
Depart nent of Heal th, Education
& Wl fare regul ati ons
i npl ementing Title | X exenpt
revenue- produci ng
i ntercol |l egi ate sports!




2. Continui ng Sexual
Di scri m nation,

Har assnent & Assault
on Canmpuses

a. NOT ALONE report: 1/5
wonen experience attenpted
or actual physical sexual
assault on canpus - 2014

b. Jeanne Cery Act 20

U S C 1092(1) (2018) -
requi res post-secondary
Institutions to keep records
of crines in and around
canpus and report them
annual | y; al so nmandat es
timely warnings of crines
that threaten safety on
campus




BUT — ¢. Toxic Culture
Cases conti nue




A A
SwW ngi ng

Pendul um

1975 — O fice of Civil
Rights (“OCR’) Regul ations

1979 — Departnent of Health,
Education & Wel fare (“HEW)
Regul ati ons

1996 C arification
1998 d arification

2002 President George W
Bush appoi nts Conm ssi on on
Qpportunity in Athletics
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And back
agal n .

2003

e Report of Conm ssion on
Qpportunity in Athletics &

e Mnority Report of
Comm ssi on
e Clarification Letter based
upon (Majority) Report
2005
e Clarification Letter

* NCAA Resol ution Objecting to
2005 Carification Letter

« 2010 Policy Cuidance |Issued
Rescinding Clarification
Letter

* You get the idea .

28



1. A
Pol | cy
| nt er pr et

ati on:
Title | X

&

| nt er col |
egl at e

At hl eti cs
- 1979

The [in]fanous Three Part Test for
athletic conpliance is pronul gat ed:

1) Whet her intercollegiate
partici pation opportunities are
substantially proportionate to the
enrol | mrents of both sexes

2) \Whet her there has been a history &
continuing practice of program
expansi on [ for wonen]

3) Whether the interests & abilities ’
[ of wonen] have been fully &
ef fectivel y accommodat e "

> 4



2.
Clarificat
| on oOf

| ntercol | e
gl at e

At hl et cs

Pol I cy

QUi dance:

The Thr ee-
Part Test

s Attenpts to di scount “saf
harbor”™ of first prong and
cl ains of unconstitutional

quot as

e Decl ares that “effective
accomodat i on” can occur

t he context of females’

of interest” In sports

e See al so, Cohen v.
F.3d 155 (18t Gr.

Br own,
1996) ,

e

I N
| ack

101

finding the Three-Part Test t

be constitutional

> 4

7/

I



3.

Addi t 1 onal
Clarificat
| on oOf

| ntercol | e
gl at e

At hl eti cs
Pol | cy:
Thr ee- Par t
Test Part
Thr ee

Conpliance wll be found under
Prong 3 UNLESS:

1) There i s unnet I nterest
sufficient to sustain a
varsity teamin the sport(s)

2) There 1s sufficient ability
to sustain an intercollegiate
teamin the sport(s); and

3) There is a reasonabl e
expect ati on of
| ntercol |l egi ate conpetition
for ateamin the sport(s)
wi thin the school’s nor nal 4’
conpetitive region
_/

I



B. Title | X Proceedi ngs & The
Bal ance of Protections

Peopl e v. Turner
2018 W. 3751731
(2018)




2. Neal v. Colorado State
Uni v.

2017 W. 633045
(2017)

St udent - at hl ete sues school
for gender bias in Title I X
sexual assault proceedi ngs;



3. e 2017, AG Jeff Sessions
Recl ssi on

rescinds letter

« Argunent policy guidance
of 2011 measures have been used to
avoi d formal rul e-nmaking
Dear procedur es
 Cl ai med “preponderance of
Q)I I eague t he evidence” standard too

| ow, resulting in adverse
deci si ons agai nst i nnocent
respondents in Title I X

pr oceedi ngs

Lett er




4. DeVos
Er a
Regul ati o

ns 2020

Redef i nes sexual harassnent
to conduct “so severe,
pervasi ve & objectively

of fensive” that it
“effectively denies” access
to the programor activity

Requires schools only to
respond to formal conplaints
or if “actual know edge”

Provi des option of using
“clear & convincing”
evidentiary standard i nstead
of preponderance of the

evi dence

Requires |live hearings &
cross-exam nation of
W t nesses

Restricts application to
school programrel ated
| ocations IN US



Bl den EI’ a. * Expands definition of protections
to sex stereotypes, pregnancy &

Pr OpOS ed rel ated conditions, sexual

: orientation or sexual identity

Regl.“ at | On  Adds hostile environnent,
| onering the bar from objectively

S 2022 - severe, sustained & pervasive

22 22 » Expands application to school -

() Z1 rel ated | ocations abroad
* Requires “pronpt & effective

action” to address any indication
of sexual harassnent

* Requires preponderance of the
evi dence unl ess clear &
convi nci ng standard used for
ot her proceedi ngs

* Elimnates |ive hearings & cross-
exam nati on of w tnesses




| 11. PARENTI NG
& LGEBTO+ | SSUES
A. Pregnancy,
Lactati on &

« School s nust al | ow pregnant
students to participate in
all prograns & activities,
| ncl udi ng sports, if they
choose, W THOUT AN MD' s NOTE

e Al | ow accommpdati ons such as
restroom breaks & el evat or
access

« Excused nedi cal absences &
support, such as at-hone
tutoring, as needed

* Provide | actation space
 Protect agai nst harassnent

NOTE: RELI A QUS SCHOOLS EXEMPT
TO EXTENT TI TLE | X CONFLI CTS
W RELI 3 QUS TENETS



“all parents, regardl ess of
sex, should be provided wth
the sanme | eave or
accommodat i ons for caretaking”

B.

Any | eave beyond pregnancy-
SANFSRNIREY el ated disability (typically 4
& weeks before delivery and 6-8

weeks afterward) MJST BE
ADOPTI ON

OFFERED ON GENDER- NEUTRAL BASI S

I
St udent - at hl et es nust be
of fered reinstatenent to pre- /
pregnancy position P
o




2021 OCR Notice of Interpretation
— Title | X to be interpreted
consistently with Bostock v.
Clayton Co. 140 S.C. 1731

VA (2020)
TRANSGENDER
| SSUES Title I X prohibits discrimnnation
A or harassnent based upon gender
.T' d identity & sexual orientation,
S[ agsgen er | ncl udi ng specifically:
udent
Protections “[those] who identify as nal e, ’
General |y femal e or nonbinary; transgender

or cisgender; intersex; |esbian,
gay, bisexual, queer, J’
het erosexual, or in other maya;'

86 Fed. Reg. 117 (6/ 22/ 21)mm




State of Tenn., et al. v. US.
Dep’t of Educ., No. 3:21- cv-
308 (E.D. Tenn.) (July 15,
2022)

TRO fil ed preventing Dept. of
Education fromenforcing Title
| X pursuant to the OCR Notice
| n Al abama, Al aska, Arizona,
Ar kansas, Ceorgia, |daho,

| ndi ana, Kansas, Kentucky,

Loui si ana, M ssi ssi ppi,

M ssouri, Montana, Nebraska,
Chi o, Okl ahoma, Tennessee,
Sout h Carolina, South Dakot a,
and West Virginia - '



=3
Transgende
r Students

&
At hl eti cs

Noti ce of Proposed Rul e- Maki ng
2023:

1. Would prohibit categorical
prohi bi ti ons upon transgender
athletic participation

2. Would al |l ow gender

eligibility rules if they:
a. Serve an “inportant

educati onal objective” AND

b. Be “substantially
rel ated” to achieving that
obj ecti ve



1 1TPUIL L alll WIS U all UlIo 1 VUl

Gender-Based Eligibility
Rul es: CONTEXT

e G ade or Education Level
« Level of Conpetition

e Sport

e Horm M ni m zat i on




3.
Confl i ct
W th

state
| aws .




