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How Do We Make the Standards of Civility Work?*
By Judith S. Kaye

The announcement that the New York State court system would adopt
Standards of Civility for lawyers, judges and court personnel added mountains
to my mail this summer. The mail, by the way, concerned only the guidelines
pertaining to lawyers—even though the Standards apply as well to judges and
court personnel. From members of the public it ran 100 percent in favor of
the guidelines. Lawyers, not surprisingly, divided.

Among the messages that stand out was one from a lawyerfriend upstate
who, though overwhelmingly supportive of the Standards, couldn’t resist
concluding: “Having said all that, I confess to my own transgressions of
incivility. Itis just that there is something terribly satisfying in seeing my tire
marks on my opponent’s chest.”

I know exactly what he means. Although I have now been privileged to
serve as a Judge for 14 years, still I savor those rare but delicious moments from
my days as a litigator when I succeeded in trouncing the opposition. They are
absolutely unforgettable—even when one gets to be the Chief Judge. I
disagree with my lawyerfriend, however, that those prized moments were the
product of incivility. The merits, unquestionably. Skill, L hope. Luck, probably.
But incivility? Those truly satisfying, long-remembered tire marks on an
opponent’s chest are never earned by shouting, bullying or sharp practice.

I believe that is the predominant view today, as it has been during my own
35 years as a lawyer. But at the same time it is also undeniable that with our
exploding numbers and increased bottom line pressures, the practice of law
has grown tougher and meaner, eroding a core tradition of courtesy and
civility. That we have in addition suffered a great loss in public trust and
confidence is no secret. Now it is for us to do something about the situation.

With those thoughts in mind, the Administrative Board of the court system
named a group of 16 lawyers and judges—the Craco Committee—to identify
the sources of the problem and show us how to address it. In its report, the
Craco Committee, as I do, put the emphasis on the positive, recognizing the
enormous contribution the legal profession makes to the strength and vitality
of our State and nation. The Committee concluded, however, there are also
considerable negatives about modern-day practice, and it submitted numer-
ous recommendations to overcome them. Among the recommendations was
a code of civility “that will reorient the bar and bench toward the observance
of courtesies that long have enhanced the quality of professionalism in New
York. Aspirational in content, such a code will form a frame of reference to
assist both bench and bar in discerning the bounds of civility among other
things.”

* Reprinted by permission of the Suffolk County Women’s Bar Association



The courtsystem then formed a second lawyerjudge committee, chaired
by Appellate Division Justice Samuel L. Green, to draft such a code. Like the
Craco Committee itself, the Green Committee was representative of the
profession throughout the State. And like the Craco Committee, it did its
work well, consulting several of the 88 or more jurisdictions—a remarkable
number—that already have such codes (see, e.g., Interim Report of the
Committee on Civility of the Seventh Federal Judicial Circuit, 143 FRD 371).
The proposed Standards were then widely circulated for public comment
before adoption by the Administrative Board. They will go into effect January
1, 1998.

To my mind, the Standards of Civility present a difficult question.

The question is not whether we really need a civility code. I believe the
need has been amply established by what we ourselves see on a daily basis, by
the dozens of jurisdictions that have adopted civility codes, and by the
numerous bar association studies, surveys and reports—several of them in
New York—identifying lack of common courtesy as a pervasive problem today.
Nor do I believe that we should be asking whether civility standards can really
make any significant difference, given the absence of penalties and
enforcement mechanisms. The intention was to upgrade and assure everyday
professional behavior, not create another arena for contention and litigation.

The difficult question I hope we will all ask—and answer thoughtfully and
constructively—is exactly what steps we might take to assure that these
standards actually fulfill their purpose.

Clearly as a starting point we need to disseminate the standards as widely
as possible, especially to organizations like law schools, law firms and bar
associations. We need to be certain that the newest lawyers learn good habits
early on, both from internalizing the succinct principles articulated in the
Standards of Civility, and from observing the more seasoned among us give
life to those principles in our own daily practice.

And we should use the issuance of the Standards as an opportunity for
further discussion about the state of our profession. Does the local legal
culture in fact reflect these basic tenets of behavior? How does the public
regard our work? Can we restore the sense of collegiality?

The concepts in the Standards are not complicated. Indeed, they merely
put on paper what lawyers overwhelmingly believe: that ours is an honorable
profession, in which courtesy and civility should be observed as a matter of
course. The issuance of the Standards, however, reminds us that critical self-
examination is healthy for any institution, including the bar. Let’s use these
guidelines as the benchmark, to determine whether any of our practices fall
short of our ideals—and in the process demonstrate to the public that ours
is a profession well worthy of their trust and respect.



STANDARDS

of

CIVILITY

Preamble

The New York State Standards of Civility for the legal profession
set forth principles of behavior to which the bar, the bench and
court employees should aspire. They are not intended as rules to
be enforced by sanction or disciplinary action, nor are they
intended to supplement or modify the Rules Governing Judicial
Conduct, the Code of Professional Responsibility and its Discipli-
nary Rules, or any other applicable rule or requirement governing
conduct. Instead they are a set of guidelines intended to encourage
lawyers, judges and court personnel to observe principles of civility
and decorum, and to confirm the legal profession’s rightful status
as an honorable and respected profession where courtesy and civil-
ity are observed as a matter of course. The Standards are divided
into four parts: lawyers’ duties to other lawyers, litigants and
witnesses; lawyers’ duties to the court and court personnel; judges’
duties to lawyers, parties and witnesses; and court personnel’s
duties to lawyers and litigants.

As lawyers, judges and court employees, we are all essential
participants in the judicial process. That process cannot work
effectively to serve the public unless we first treat each other with
courtesy, respect and civility.

Lawyers’ Duties to Other Lawyers,
Litigants and Witnesses

I. Lawyers should be courteous and civil in all professional deal-
ings with other persons.
A. Lawyers should act in a civil manner regardless of the ill feelings
that their clients may have toward others.
B. Lawyers can disagree without being disagreeable. Effective
representation does not require antagonistic or acrimonious
behavior. Whether orally or in writing, lawyers should avoid vulgar



language, disparaging personal remarks or acrimony toward
other counsel, parties or witnesses.

C. Lawyers should require that persons under their supervision
conduct themselves with courtesy and civility.

II. When consistent with their clients’ interests, lawyers should
cooperate with opposing counsel in an effort to avoid litigation
and to resolve litigation that has already commenced.

A. Lawyers should avoid unnecessary motion practice or other
judicial intervention by negotiating and agreeing with other
counsel whenever it is practicable to do so.

B. Lawyers should allow themselves sufficient time to resolve any
dispute or disagreement by communicating with one another
and imposing reasonable and meaningful deadlines in light of
the nature and status of the case.

III. A lawyer should respect the schedule and commitments of
opposing counsel, consistent with protection of the client’s
interests.

A. In the absence of a court order, alawyer should agree to reason-
able requests for extensions of time or for waiver of procedural
formalities when the legitimate interests of the client will not
be adversely affected.

B. Upon request coupled with the simple representation by counsel
that more time is required, the first request for an extension to
respond to pleadings ordinarily should be granted as a matter
of courtesy.

C. Alawyer should not attach unfair or extraneous conditions to
extensions of time. A lawyer is entitled to impose conditions
appropriate to preserve rights that an extension might other-
wise jeopardize, and may request, but should not unreasonably
insist on, reciprocal scheduling concessions.

D. Alawyer should endeavor to consult with other counsel regard-
ing scheduling matters in a good faith effort to avoid scheduling
conflicts. A lawyer should likewise cooperate with opposing
counsel when scheduling changes are requested, provided the
interests of his or her client will not be jeopardized.

E. A lawyer should notify other counsel and, if appropriate, the
court or other persons at the earliest possible time when hear-
ings, depositions, meetings or conferences are to be canceled
or postponed.



IV. A lawyer should promptly return telephone calls and answer

correspondence reasonably requiring a response.

V. The timing and manner of service of papers should not be

designed to cause disadvantage to the party receiving the papers.

A. Papers should not be served in a manner designed to take

B.

C.

advantage of an opponent’s known absence from the office.
Papers should not be served ata time or in a manner designed
to inconvenience an adversary.

Unless specifically authorized by law or rule, a lawyer should
not submit papers to the court without serving copies of all such
papers upon opposing counsel in such a manner that opposing
counsel will receive them before or contemporaneously with
the submission to the court.

VI. A lawyer should not use any aspect of the litigation process,

including discovery and motion practice, as a means of
harassment or for the purpose of unnecessarily prolonging
litigation or increasing litigation expenses.

A lawyer should avoid discovery that is not necessary to obtain
facts or perpetuate testimony or that is designed to place an
undue burden or expense on a party.

Alawyer should respond to discovery requests reasonably and
not strain to interpret the request so as to avoid disclosure of
relevant and non-privileged information.

VII. In depositions and other proceedings, and in negotiations,

lawyers should conduct themselves with dignity and refrain
from engaging in acts of rudeness and disrespect.

Lawyers should not engage in any conduct during a deposi-
tion that would not be appropriate in the presence of a judge.
Lawyers should advise their clients and witnesses of the proper
conduct expected of them in court, at depositions and at
conferences, and, to the best of their ability, prevent clients
and witnesses from causing disorder or disruption.

Alawyer should not obstruct questioning during a deposition
or object to deposition questions unless necessary.

Lawyers should ask only those questions they reasonably
believe are necessary for the prosecution or defense of an
action. Lawyers should refrain from asking repetitive or
argumentative questions and from making self-serving
statements.



VIII. A lawyer should adhere to all express promises and agree-

ments with other counsel, whether oral or in writing, and to
agreements implied by the circumstances or by local customs.

IX. Lawyers should not mislead other persons involved in the

litigation process.

. Alawyer should not falsely hold out the possibility of settlement

as a means for adjourning discovery or delaying trial.

. A lawyer should not ascribe a position to another counsel that

counsel has not taken or otherwise seek to create an unjustified
inference based on counsel’s statements or conduct.

. In preparing written versions of agreements and court orders,

a lawyer should attempt to correctly reflect the agreement of
the parties or the direction of the court.

. Lawyers should be mindful of the need to protect the standing

of the legal profession in the eyes of the public. Accordingly,
lawyers should bring the New York State Standards of Civility to
the attention of other lawyers when appropriate.

Lawyers’ Duties to the Court and
Court Personnel

L

Alawyer is both an officer of the court and an advocate. As such,
the lawyer should always strive to uphold the honor and dignity
of the profession, avoid disorder and disruption in the
courtroom, and maintain a respectful attitude toward the court.

. Lawyers should speak and write civilly and respectfully in all

communications with the court and court personnel.
Lawyers should use their best efforts to dissuade clients and
witnesses from causing disorder or disruption in the courtroom.

. Lawyers should not engage in conduct intended primarily to

harass or humiliate witnesses.

. Lawyers should be punctual and prepared for all court

appearances; if delayed, the lawyer should notify the court and
counsel whenever possible.

. Court personnel are an integral part of the justice system and

should be treated with courtesy and respect at all times.



Judges’ Duties to Lawyers, Parties
and Witnesses

I

A.

Ajudge should be patient, courteous and civil to lawyers, parties
and witnesses.

A judge should maintain control over the proceedings and
insure that they are conducted in a civil manner.

B. Judges should not employ hostile, demeaning or humiliating

words in opinions or in written or oral communications with
lawyers, parties or witnesses

C. Judges should, to the extent consistent with the efficient

conduct of litigation and other demands on the court, be
considerate of the schedules of lawyers, parties and witnesses
when scheduling hearings, meetings or conferences.

D. Judges should be punctual in convening all trials, hearings,

meetings and conferences; if delayed, they should notify
counsel when possible.

E. Judges should make all reasonable efforts to decide promptly

all matters presented to them for decision.

F. Judges should use their best efforts to insure that court

personnel under their direction act civilly toward lawyers,
parties and witnesses.

Duties of Court Personnel to the Court,
Lawyers and Litigants

L

Court personnel should be courteous, patient and respectful
while providing prompt, efficient and helpful service to all
persons having business with the courts.

. Court employees should respond promptly and helpfully to

requests for assistance or information.

. Court employees should respect the judge’s directions concern-

ing the procedures and atmosphere that the judge wishes to
maintain in his or her courtroom.

o ol ot



22 NYCRR Part 1200, Appendix A
STANDARDS OF CIVILITY
As Amended January 24, 2020

PREAMBLE

The New York State Standards of Civility for the legal profession set forth principles of behavior
to which the bar, the bench and court employees should aspire. (The term “court” as used herein
also may refer to any other tribunal, as appropriate.) They are not intended as rules to be
enforced by sanction or disciplinary action, nor are they intended to supplement or modify the
Rules Governing Judicial Conduct, the Rules of Professional Conduct or any other applicable
rule or requirement governing conduct. Instead they are a set of guidelines intended to encourage
lawyers, judges and court personnel to observe principles of civility and decorum, and to confirm
the legal profession’s rightful status as an honorable and respected profession where courtesy
and civility are observed as a matter of course.

The Standards of Civility are divided into two main sections, one that is generally applicable but

also contains a number of items specifically directed to the litigation setting, and one that is more
specifically directed to transactional and other non-litigation settings. The first section, in turn, is
divided into four parts: lawyers’ duties to other lawyers, litigants, witnesses and others; lawyers’

duties to the court and court personnel; court’s duties to lawyers, parties and witnesses; and court
personnel’s duties to lawyers and litigants. There is also a Statement of Client’s Rights appended
to the Standards of Civility.

As lawyers, judges, court employees and officers of the court, and as attorneys generally, we are
all essential participants in the judicial process. That process cannot work effectively to serve the
public unless we first treat each other with courtesy, respect and civility.

SECTION 1 - GENERAL STANDARDS

LAWYERS’ DUTIES TO OTHER LAWYERS, LITIGANTS WITNESSES AND
CERTAIN OTHERS

I. Lawyers should be courteous and civil in all professional dealings with other persons.

A. Lawyers should act in a civil manner regardless of the ill feelings that their clients may have
toward others.

B. Lawyers can disagree without being disagreeable. Effective representation does not require
antagonistic or acrimonious behavior. Whether orally or in writing, lawyers should avoid vulgar
language, disparaging personal remarks or acrimony toward other counsel, parties or witnesses.

C. Lawyers should not engage in conduct intended primarily to harass or humiliate witnesses.

D. Lawyers should require that persons under their supervision conduct themselves with courtesy
and civility.



I1. When consistent with their clients’ interests, lawyers should cooperate with opposing
counsel in an effort to avoid litigation and to resolve litigation that has already commenced.

A. Lawyers should avoid unnecessary motion practice or other judicial intervention by
negotiating and agreeing with other counsel whenever it is practicable to do so.

B. Lawyers should allow themselves sufficient time to resolve any dispute or disagreement by
communicating with one another and imposing reasonable and meaningful deadlines in light of
the nature and status of the case.

I11. A lawyer should respect the schedule and commitments of opposing counsel, consistent
with protection of the client’s interests.

A. In the absence of a court order, a lawyer should agree to reasonable requests for extensions of
time or for waiver of procedural formalities when the legitimate interests of the client will not be
adversely affected.

B. Upon request coupled with the simple representation by counsel that more time is required,
the first request for an extension to respond to pleadings ordinarily should be granted as a matter
of courtesy.

C. A lawyer should not attach unfair or extraneous conditions to extensions of time. A lawyer is
entitled to impose conditions appropriate to preserve rights that an extension might otherwise
jeopardize, and may request, but should not unreasonably insist on, reciprocal scheduling
concessions.

D. A lawyer should endeavor to consult with other counsel regarding scheduling matters in a
good faith effort to avoid scheduling conflicts. A lawyer should likewise cooperate with
opposing counsel when scheduling changes are requested, provided the interests of his or her
client will not be jeopardized.

E. A lawyer should notify other counsel and, if appropriate, the court and other persons at the
earliest possible time when hearings, depositions, meetings or conferences are to be canceled or
postponed.

IV. Responding to communications.

A lawyer should promptly return telephone calls and electronic communications and answer
correspondence reasonably requiring a response, as appropriate. (For the avoidance of doubt, the
foregoing refers to communications in connection with matters in which the lawyer is engaged,
not to unsolicited communications.) A lawyer has broad discretion as to the manner and time in
which to respond and need not necessarily follow the same means or format as the original
communication or the manner requested in the original communication.



V. The timing and manner of service of papers should not be designed to cause
disadvantage to the party receiving the papers.

A. Papers should not be served in a manner designed to take advantage of an opponent’s known
absence from the office.

B. Papers should not be served at a time or in a manner designed to inconvenience an adversary.

C. Unless specifically authorized by law or rule, a lawyer should not submit papers to the court
without serving copies of all such papers upon opposing counsel in such a manner that opposing
counsel will receive them before or contemporaneously with the submission to the court.

V1. A lawyer should not use any aspect of the litigation process, including discovery and
motion practice, as a means of harassment or for the purpose of unnecessarily prolonging
litigation or increasing litigation expenses.

A. A lawyer should avoid discovery that is not necessary to obtain facts or perpetuate testimony
or that is designed to place an undue burden or expense on a party.

B. A lawyer should respond to discovery requests reasonably and not strain to interpret the
request so as to avoid disclosure of relevant and non-privileged information.

VII. In depositions and other proceedings, and in negotiations, lawyers should conduct
themselves with dignity and refrain from engaging in acts of rudeness and disrespect.

A. Lawyers should not engage in any conduct during a deposition that would not be appropriate
in the presence of a judge.

B. Lawyers should advise their clients and witnesses of the proper conduct expected of them in
court, depositions and conferences, and make reasonable efforts to prevent clients and witnesses
from causing disorder or disruption.

C. A lawyer should not obstruct questioning during a deposition or object to deposition questions
unless necessary.

D. Lawyers should ask only those questions they reasonably believe are necessary for the
prosecution or defense of an action. Lawyers should refrain from asking repetitive or
argumentative questions and from making self-serving statements.

VIII. A lawyer should adhere to all express promises and agreements with other counsel,
whether oral or in writing, and to agreements implied by the circumstances or by local
customs.



IX. Lawyers should not mislead.

A. A lawyer should not falsely hold out the possibility of settlement as a means for adjourning
discovery or delaying trial.

B. A lawyer should not ascribe a position to another counsel that counsel has not taken or
otherwise seek to create an unjustified inference based on counsel’s statements or conduct.

C. In preparing written versions of agreements and court orders, a lawyer should attempt to
correctly reflect the agreement of the parties or the direction of the court.

X. Lawyers should be mindful of the need to protect the standing of the legal profession in
the eyes of the public. Accordingly, lawyers should bring the New York State Standards of
Civility to the attention of other lawyers when appropriate.

LAWYERS’ DUTIES TO THE COURT AND COURT PERSONNEL

I. A lawyer is both an officer of the court and an advocate. As such, the lawyer should
always strive to uphold the honor and dignity of the profession, avoid disorder and
disruption in the courtroom, and maintain a respectful attitude toward the court.

A. Lawyers should speak and write civilly and respectfully in all communications with the court
and court personnel.

B. Lawyers should use their best efforts to dissuade clients and witnesses from causing disorder
or disruption in the courtroom.

C. Lawyers should be punctual and prepared for all court appearances; if delayed, the lawyer
should notify the court and counsel whenever possible.

I1. Court personnel are an integral part of the justice system and should be treated with
courtesy and respect at all times.

JUDGES’ DUTIES TO LAWYERS, PARTIES AND WITNESSES
I. A Judge should be patient, courteous and civil to lawyers, parties and witnesses.

A. A Judge should maintain control over the proceedings and insure that they are conducted in a
civil manner.

B. Judges should not employ hostile, demeaning or humiliating words in opinions or in written
or oral communications with lawyers, parties or witnesses

C. Judges should, to the extent consistent with the efficient conduct of litigation and other
demands on the court, be considerate of the schedules of lawyers, parties and witnesses when
scheduling hearings, meetings or conferences.



D. Judges should be punctual in convening all trials, hearings, meetings and conferences; if
delayed, they should notify counsel when possible.

E. Judges should make all reasonable efforts to decide promptly all matters presented to them for
decision.

F. Judges should use their best efforts to insure that court personnel under their direction act
civilly toward lawyers, parties and witnesses.

DUTIES OF COURT PERSONNEL TO THE COURT, LAWYERS AND LITIGANTS

I. Court personnel should be courteous, patient and respectful while providing prompt,
efficient and helpful service to all persons having business with the courts.

A. Court employees should respond promptly and helpfully to requests for assistance or
information.

B. Court employees should respect the judge’s directions concerning the procedures and
atmosphere that the judge wishes to maintain in his or her courtroom.

SECTION 2 - STANDARDS FOR TRANSACTIONAL/NON-LITIGATION SETTINGS
INTRODUCTION

Section 1 of the Standards of Civility, while in many respects applicable to attorney conduct
generally, in certain respects addresses the practice of law in the setting of litigation and other
formal adversary proceedings, where conduct is governed by a variety of specific procedural
rules of order and may be supervised by a judge or other similar official. This Section 2, which is
more directed to transactional and other non-litigation settings, should be read with Section 1 as
one integrated whole for a profession that has multiple facets and spheres of activity.

The differences in practice between lawyers’ roles and the expectations in litigation and other
settings can sometimes be significant. Although fewer formal rules of conduct and decorum
apply outside of the litigation setting, lawyers conducting transactional work should keep Section
1 of Standards of Civility in mind, along with the following additional items.

ADDITIONAL TRANSACTIONAL/NON-LITIGATION STANDARDS

I. A lawyer should balance the requirements and directions of the client in terms of timing
with a reasonable solicitude for other parties. Unless the client specifically instructs to the
contrary, a lawyer should not impose deadlines that are more onerous than necessary or
appropriate to achieve legitimate commercial and other client-related outcomes.



I1. A lawyer should focus on the importance of politeness and decorum, taking into account
all relevant facts and circumstances, including such elements as the formality of the setting,
the sensitivities of those present and the interests of the client.

I11. Where an agreement or proposal is tentative or is subject to approval or to further
review by a lawyer or by a client, the lawyer should be careful not to proceed without
proper authorization or otherwise imply that authority from the client has been obtained

when such is not the case.



STATEMENT OF CLIENT’S RIGHTS
22 NYCRR 1210.1

Section 1210.1. Posting

Every attorney with an office located in the State of New York shall insure that there is posted in
that office, in a manner visible to clients of the attorney, a statement of client's rights in the form
set forth below. Attorneys in offices that provide legal services without fee may delete from the
statement those provisions dealing with fees. The statement shall contain the following:

STATEMENT OF CLIENT'S RIGHTS

1. You are entitled to be treated with courtesy and consideration at all times by your lawyer and
the other lawyers and nonlawyer personnel in your lawyer's office.

2. You are entitled to have your attorney handle your legal matter competently and diligently, in
accordance with the highest standards of the profession. If you are not satisfied with how your
matter is being handled, you have the right to discharge your attorney and terminate the attorney-
client relationship at any time. Court approval may be required in some matters, and your
attorney may have a claim against you for the value of services rendered to you up to the point of
discharge.

3. You are entitled to your lawyer's independent professional judgment and undivided loyalty
uncompromised by conflicts of interest.

4. You are entitled to be charged reasonable fees and expenses and to have your lawyer explain
before or within a reasonable time after commencement of the representation how the fees and
expenses will be computed and the manner and frequency of billing. You are entitled to request
and receive a written itemized bill from your attorney at reasonable intervals. You may refuse to
enter into any arrangement for fees and expenses that you find unsatisfactory. In the event of a
fee dispute, you may have the right to seek arbitration; your attorney will provide you with the
necessary information regarding arbitration in the event of a fee dispute, or upon your request.

5. You are entitled to have your questions and concerns addressed promptly and to receive a
prompt rely to your letters, telephone calls, emails, faxes, and other communications.

6. You are entitled to be kept reasonably informed as to the status of your matter and are entitled
to have your attorney promptly comply with your reasonable requests for information, including
your requests for copies of papers relevant to the matter. You are entitled to sufficient
information to allow you to participate meaningfully in the development of your matter and
make informed decisions regarding the representation.

7. You are entitled to have your legitimate objectives respected by your attorney. In particular,
the decision of whether to settle your matter is yours and not your lawyer's. Court approval of a
settlement is required in some matters.



8. You have the right to privacy in your communications with your lawyer and to have your
confidential information preserved by your lawyer to the extent required by law.

9. You are entitled to have your attorney conduct himself or herself ethically in accordance with
the New York Rules of Professional Conduct.

10. You may not be refused representation on the basis of race, creed, color, religion, sex, sexual
orientation, gender identity, gender expression, age, national origin, or disability.
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NEW YORK RULES OF PROFESSIONAL CONDUCT
(Effective April 1, 2009)

PREAMBLE:
A LAWYER’S RESPONSIBILITIES

[1] A lawyer, as a member of the legal profession, is a representative of clients and an officer of
the legal system with special responsibility for the quality of justice. As a representative of clients, a lawyer
assumes many roles, including advisor, advocate, negotiator, and evaluator. As an officer of the legal system,
each lawyer has a duty to uphold the legal process; to demonstrate respect for the legal system; to seek
improvement of the law; and to promote access to the legal system and the administration of justice. In
addition, a lawyer should further the public’s understanding of and confidence in the rule of law and the justice
system because, in a constitutional democracy, legal institutions depend on popular participation and support
to maintain their authority.

2] The touchstone of the client-lawyer relationship is the lawyer’s obligation to assert the client’s
position under the rules of the adversary system, to maintain the client’s confidential information except in
limited circumstances, and to act with loyalty during the period of the representation.

3] A lawyer’s responsibilities in fulfilling these many roles and obligations are usually
harmonious. In the course of law practice, however, conflicts may arise among the lawyer’s responsibilities
to clients, to the legal system and to the lawyer’s own interests. The Rules of Professional Conduct often
prescribe terms for resolving such conflicts. Nevertheless, within the framework of the Rules, many difficult
issues of professional discretion can arise. The lawyer must resolve such issues through the exercise of
sensitive professional and moral judgment, guided by the basic principles underlying the Rules.

[4] The legal profession is largely self-governing. An independent legal profession is an important
force in preserving government under law, because abuse of legal authority is more readily challenged by a
profession whose members are not dependent on government for the right to practice law. To the extent that
lawyers meet these professional obligations, the occasion for government regulation is obviated.

[5] The relative autonomy of the legal profession carries with it special responsibilities of self-
governance. Every lawyer is responsible for observance of the Rules of Professional Conduct and also should
aid in securing their observance by other lawyers. Neglect of these responsibilities compromises the
independence of the profession and the public interest that it serves. Compliance with the Rules depends
primarily upon the lawyer’s understanding of the Rules and desire to comply with the professional norms they
embody for the benefit of clients and the legal system, and, secondarily, upon reinforcement by peer and public
opinion. So long as its practitioners are guided by these principles, the law will continue to be a noble
profession.

SCOPE

[6] The Rules of Professional Conduct are rules of reason. They should be interpreted with
reference to the purposes of legal representation and of the law itself. Some of the Rules are imperatives, cast
in the terms “shall” or “shall not.” These Rules define proper conduct for purposes of professional discipline.
Others, generally cast in the term “may,” are permissive and define areas under the Rules in which the lawyer
has discretion to exercise professional judgment. No disciplinary action should be taken when the lawyer
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chooses not to act or acts within the bounds of such discretion. Other Rules define the nature of relationships
between the lawyer and others. The Rules are thus partly obligatory and disciplinary and partly constitutive
and descriptive in that they define a lawyer’s professional role. Many of the Comments use the term “should.”
Comments do not add obligations to the Rules but provide guidance for practicing in compliance with the

Rules. The Rules state the minimum level of conduct below which no lawyer can fall without being subject
to disciplinary action.

[7] The Rules presuppose a larger legal context shaping the lawyer’s role. That context includes
court rules and statutes relating to matters of licensure, laws defining specific obligations of lawyers, and
substantive and procedural law in general. The Comments are sometimes used to alert lawyers to their
responsibilities under such other law.

[8] The Rules provide a framework for the ethical practice of law. Compliance with the Rules, as
with all law in an open society, depends primarily upon understanding and voluntary compliance, secondarily
upon reinforcement by peer and public opinion and finally, when necessary, upon enforcement through
disciplinary proceedings. The Rules do not, however, exhaust the moral and ethical considerations that should
inform a lawyer, for no worthwhile human activity can be completely defined by legal rules.

9] Furthermore, for purposes of determining the lawyer’s authority and responsibility, principles
of substantive law external to these Rules determine whether a client-lawyer relationship exists. Most of the
duties flowing from the client-lawyer relationship attach only after the client has requested the lawyer to render
legal services and the lawyer has agreed to do so. But there are some duties, such as that of confidentiality
under Rule 1.6, that attach when the lawyer agrees to consider whether a client-lawyer relationship shall be
established. See Rule 1.18. Whether a client-lawyer relationship exists for any specific purpose can depend
on the circumstances and may be a question of fact.

[10] Under various legal provisions, including constitutional, statutory and common law, the
responsibilities of government lawyers may include authority concerning legal matters that ordinarily reposes
in the client in private client-lawyer relationships. For example, a lawyer for a government agency may have
authority on behalf of the government to decide whether to agree to a settlement or to appeal from an adverse
judgment. Such authority in various respects is generally vested in the attorney general and the state’s attorney
in state government, and in their federal counterparts, and the same may be true of other government law
officers. Also, lawyers under the supervision of these officers may be authorized to represent several
government agencies in intragovernmental legal controversies in circumstances where a private lawyer could
not represent multiple private clients. These Rules do not abrogate any such authority.

[11] Failure to comply with an obligation or prohibition imposed by a Rule is a basis for invoking
the disciplinary process. The Rules presuppose that disciplinary assessment of a lawyer’s conduct will be
made on the basis of the facts and circumstances as they existed at the time of the conduct in question and in
recognition of the fact that a lawyer often has to act upon uncertain or incomplete evidence of the situation.
Moreover, the Rules presuppose that whether discipline should be imposed for a violation, and the severity of
a sanction, depend on all the circumstances, such as the willfulness and seriousness of the violation,
extenuating factors and whether there have been previous violations.

[12] Violation of a Rule should not itself give rise to a cause of action against a lawyer nor should it
create any presumption in such a case that a legal duty has been breached. In addition, violation of a Rule does
not necessarily warrant any other nondisciplinary remedy, such as disqualification of a lawyer in pending



litigation. The Rules are designed to provide guidance to lawyers and to provide a structure for regulating
conduct through disciplinary agencies. They are not designed to be a basis for civil liability. Furthermore, the
purpose of the Rules can be subverted when they are invoked by opposing parties as procedural weapons. The
fact that a Rule is a just basis for a lawyer’s self-assessment, or for sanctioning a lawyer under the
administration of a disciplinary authority, does not imply that an antagonist in a collateral proceeding or
transaction has standing to seek enforcement of the Rule. Nevertheless, because the Rules do establish

standards of conduct by lawyers, a lawyer’s violation of a Rule may be evidence of breach of the applicable
standard of conduct.

[13] The Comment accompanying each Rule explains and illustrates the meaning and purpose of the
Rule. The Preamble and this note on Scope provide general orientation. The Comments are intended as guides
to interpretation, but the text of each Rule is authoritative.



RULE 3.3:
CONDUCT BEFORE A TRIBUNAL

(a) A lawyer shall not knowingly:

1) make a false statement of fact or law to a tribunal or fail to correct a
false statement of material fact or law previously made to the tribunal by the lawyer;

2) fail to disclose to the tribunal controlling legal authority known to the

lawyer to be directly adverse to the position of the client and not disclosed by opposing
counsel; or

3 offer or use evidence that the lawyer knows to be false. If a lawyer, the
lawyer’s client, or a witness called by the lawyer has offered material evidence and
the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to
offer evidence, other than the testimony of a defendant in a criminal matter, that the
lawyer reasonably believes is false.

(b) A lawyer who represents a client before a tribunal and who knows that a
person intends to engage, is engaging or has engaged in criminal or fraudulent conduct
related to the proceeding shall take reasonable remedial measures, including, if necessary,
disclosure to the tribunal.

(c) The duties stated in paragraphs (a) and (b) apply even if compliance requires
disclosure of information otherwise protected by Rule 1.6.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material
facts known to the lawyer that will enable the tribunal to make an informed decision,
whether or not the facts are adverse.

(e) In presenting a matter to a tribunal, a lawyer shall disclose, unless privileged
or irrelevant, the identities of the clients the lawyer represents and of the persons who
employed the lawyer.

® In appearing as a lawyer before a tribunal, a lawyer shall not:

1 fail to comply with known local customs of courtesy or practice of the
bar or a particular tribunal without giving to opposing counsel timely notice of the

intent not to comply;

2 engage in undignified or discourteous conduct;
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R)) intentionally or habitually violate any established rule of procedure or
of evidence; or

“@ engage in conduct intended to disrupt the tribunal.

Comment

[1] This Rule governs the conduct of a lawyer who is representing a client in the
proceedings of a tribunal. See Rule 1.0(w) for the definition of “tribunal.” Tt also applies when
the lawyer is representing a client in an ancillary proceeding conducted pursuant to the tribunal’s
adjudicative authority, such as a deposition. Thus, for example, paragraph (a)(3) requires a lawyer
to take reasonable remedial measures if the lawyer comes to know that a client has offered false
evidence in a deposition.

[2] This Rule sets forth the special duties of lawyers as officers of the court to avoid
conduct that undermines the integrity of the adjudicative process. A lawyer acting as an advocate
in an adjudicative proceeding has an obligation to present the client’s case with persuasive force.
Performance of that duty while maintaining confidences of the client, however, is qualified by the
advocate’s duty of candor to the tribunal. Consequently, although a lawyer in an adversary
proceeding is not required to present an impartial exposition of the law and may not vouch for the
evidence submitted in a cause, the lawyer must not allow the tribunal to be misled by false
statements of law or fact or by evidence that the lawyer knows to be false.

Representations by a Lawyer

3] An advocate is responsible for pleadings and other documents prepared for
litigation, but is usually not required to have personal knowledge of matters asserted therein
because litigation documents ordinarily present assertions by the client or by someone on the
client’s behalf and not assertions by the lawyer. Compare Rule 3.1. However, an assertion
purporting to be based on the lawyer’s own knowledge, as in an affidavit or declaration by the

lawyer or in a statement in open court, may properly be made only when the lawyer knows the
asscrtion is true or believes it to be true on the basis of a reasonably diligent inquiry. There are

circumstances where failure to make a disclosure is the equivalent of an affirmative
misrepresentation. The obligation prescribed in Rule 1.2(d) not to counsel a client to commit or
assist the client in committing a fraud applies in litigation. See also Rule 8.4(b), Comments [2]-

[3].
Legal Argument

[4] Although a lawyer is not required to make a disinterested exposition of the law,
legal argument based on a knowingly false representation of law constitutes dishonesty toward the
tribunal. Paragraph (a)(2) requires an advocate to disclose directly adverse and controlling legal
authority that is known to the lawyer and that has not been disclosed by the opposing party. A
tribunal that is fully informed on the applicable law is better able to make a fair and accurate
determination of the matter before it.
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RULE 3.4:
FAIRNESS TO OPPOSING PARTY AND COUNSEL

A lawyer shall not:

(a) 1) suppress any evidence that the lawyer or the client has a legal obligation
to reveal or produce;

2) advise or cause a person to hide or leave the jurisdiction of a tribunal
for the purpose of making the person unavailable as a witness therein;

3 conceal or knowingly fail to disclose that which the lawyer is required
by law to reveal;

“) knowingly use perjured testimony or false evidence;

8] participate in the creation or preservation of evidence when the lawyer
knows or it is obvious that the evidence is false; or

(6) knowingly engage in other illegal conduct or conduct contrary to these
Rules;

(b)  offer an inducement to a witness that is prohibited by law or pay, offer to pay
or acquiesce in the payment of compensation to a witness contingent upon the content of the
witness’s testimony or the outcome of the matter. A lawyer may advance, guarantee or
acquiesce in the payment of:

48] reasonable compensation to a witness for the loss of time in attending,
testifying, preparing to testify or otherwise assisting counsel, and reasonable related

expenses; or

2) a reasonable fee for the professional services of an expert witness and
reasonable related expenses;

(c) disregard or advise the client to disregard a standing rule of a tribunal or a
ruling of a tribunal made in the course of a proceeding, but the lawyer may take appropriate
steps in good faith to test the validity of such rule or ruling;

@ in appearing before a tribunal on behalf of a client:

(1) state or allude to any matter that the lawyer does not reasonably believe is
relevant or that will not be supported by admissible evidence;

2) assert personal knowledge of facts in issue except when testifying as a
witness;

3 assert a personal opinion as to the justness of a cause, the credibility of

116



RULE 8.4:
MISCONDUCT

A lawyer or law firm shall not:

(a)  violate or attempt to violate the Rules of Professional Conduct, knowingly
assist or induce another to do so, or do so through the acts of another;

(b) engage in illegal conduct that adversely reflects on the lawyer’s honesty,
trustworthiness or fitness as a lawyer;

(¢) engage in conduct involving dishonesty, fraud, deceit or misrepresentation;
(d) engage in conduct that is prejudicial to the administration of justice;
(e) state or imply an ability:

@1 to influence improperly or upon irrelevant grounds any tribunal,
legislative body or public official; or

2) to achieve results using means that violate these Rules or other law;

@ knowingly assist a judge or judicial officer in conduct that is a violation of
applicable rules of judicial conduct or other law;

(g) unlawfully discriminate in the practice of law, including in hiring, promoting
or otherwise determining conditions of employment on the basis of age, race, creed, color,
national origin, sex, disability, marital status, sexual orientation, gender identity, or gender
expression. Where there is a tribunal with jurisdiction to hear a complaint, if timely brought,
other than a Departmental Disciplinary Committee, a complaint based on unlawful
discrimination shall be brought before such tribunal in the first instance. A certified copy
of a determination by such a tribunal, which has become final and enforceable and as to
which the right to judicial or appellate review has been exhausted, finding that the lawyer
has engaged in an unlawful discriminatory practice shall constitute prima facie evidence of
professional misconduct in a disciplinary proceeding; or

(h) engage in any other conduct that adversely reflects on the lawyer’s fitness as a
lawyer.

Comment

[1] Lawyers are subject to discipline when they violate or attempt to violate the Rules
of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of
another, as when they request or instruct an agent to do so on their behalf. Paragraph (a), however,
does not prohibit a lawyer from advising a client concerning action the client is legally entitled to
take.

192



[2] Many kinds of illegal conduct reflect adversely on fitness to practice law. Illegal
conduct involving violence, dishonesty, fraud, breach of trust, or serious interference with the
administration of justice is illustrative of conduct that reflects adversely on fitness to practice law.
A pattern of repeated offenses, even ones of minor significance when considered separately, can
indicate indifference to legal obligation.

[3] The prohibition on conduct prejudicial to the administration of justice is generally
invoked to punish conduct, whether or not it violates another ethics rule, that results in substantial
harm to the justice system comparable to those caused by obstruction of justice, such as advising
a client to testify falsely, paying a witness to be unavailable, altering documents, repeatedly
disrupting a proceeding, or failing to cooperate in an attorney disciplinary investigation or
proceeding. The assertion of the lawyer’s constitutional rights consistent with
Rule 8.1, Comment [2] does not constitute failure to cooperate. The conduct must be seriously
inconsistent with a lawyer’s responsibility as an officer of the court.

[4] A lawyer may refuse to comply with an obligation imposed by law if such refusal
is based upon a reasonable good-faith belief that no valid obligation exists because, for example,
the law is unconstitutional, conflicts with other legal or professional obligations, or is otherwise
invalid. As set forth in Rule 3.4(c), a lawyer may not disregard a specific ruling or standing rule
of a tribunal, but can take appropriate steps to test the validity of such a rule or ruling.

[4A] A lawyer harms the integrity of the law and the legal profession when the lawyer
states or implies an ability to influence improperly any officer or agency of the executive,
legislative or judicial branches of government.

[5] Lawyers holding public office assume legal responsibilities going beyond those of
other citizens. A lawyer’s abuse of public office can suggest an inability to fulfill the professional
role of lawyers. The same is true of abuse of positions of private trust such as trustee, executor,
administrator, guardian, agent and officer, director or manager of a corporation or other
organization.

[SA] Unlawful discrimination in the practice of law on the basis of age, race, creed, color,
national origin, sex, disability, marital status, or sexual orientation is governed by paragraph (g).
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